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I.  INTRODUCTION AND OVERVIEW OF PRESENTATION

· Understanding and using the emerging disability policy framework.

· Why Congress enacted IDEA in 1975.

· How Congress categorized IDEA.

· The political culture of IDEA reauthorizations.

· The failure to reauthorize IDEA during the 104th Congress.

· The 1997 reauthorization of IDEA (process).

· Major changes reflected in 1997 IDEA reauthorization.

· The 2004 reauthorization of IDEA (process).

· Major changes reflected in 2004 IDEA reauthorization.

· The messages in IDEA, as amended.

II.  THE EMERGING DISABIITY POLICY FRAMEWORK(
A.  Introduction

· How do policy makers view/treat people with disabilities?

· The disability policy framework can be used:

· As a lens, guidepost, benchmark to assess social policy from the viewpoint of persons with disabilities.

· To look at how persons with disabilities and their families are addressed in public policy.

· As a measure for expanding and improving public policy for persons with disabilities.

· The disability policy framework can be used to look at all types of public policy such as:

· Generic programs and policies that include people with and without disabilities; and

· Disability-specific programs and policies focused solely on persons with disabilities and their families.

B.  Old Versus New Paradigm of Disability Policy

1.  Old Paradigm.

· View/treat people with disabilities as “defective” and in need of “fixing”.

· Disability connotes “unable” and “incapable”.

· Approach: out of sight, out of mind (e.g., exclusion, segregation).

· Examples:

· States laws which stated that persons with specified disabilities are “unfit for citizenship”.

· States laws that required sterilization of the “feebleminded” with the aim of “extinguishing their race”.

· States laws that permitted school districts to

exclude children with disabilities when school officials determined that it was too much of a burden or

“inexpedient” to serve them or because they

produced a “nauseating” effect on others.

· State laws that required persons with disabilities to be placed in institutions because they were a “menace to society”.

2.  New paradigm.

· Disability is a physical or mental condition that affects a person’s ability to function.

· Focus on how a person with a disability interacts with the world.

· New core precept—disability is a natural part of the human experience that in no way diminishes a person’s right to fully participate in all aspects of American life.

· Goal of public policy is to determine how society can “fix” the environment to provide effective and meaningful opportunities.

C.  Goals, Core Policies, Methods of Administration and Support Program Constituting the Disability Policy Framework

1.  Goals of Disability Policy.

· Equality of Opportunity

· Full Participation

· Independent Living

· Economic Self-sufficiency

2.  Core Policies.

· Equality of Opportunity

· Individualization (treat people on the basis of facts

and objective evidence, not generalizations, stereotypes, or fear ignorance and prejudice).

· Genuine, effective and meaningful opportunity

(provide reasonable accommodations, make

programs accessible, and make reasonable

modifications to policies).

· Inclusion and integration (guarantee contact with

nondisabled persons, avoid unnecessary and unfair

separation and segregation).

· Full Participation

· Involvement in decision-making by persons with disabilities and their families at the individual and systems levels.

· Ensure informed choice.

· Provide for self-determination and empowerment.

· Recognize self-advocacy.

· Independent Living

· Recognize independent living as a legitimate outcome of public policy.

· Provide for independent living skills development.

· Provide for long-term services and supports, including personal assistant services and assistive technology devices and services.

· Provide cash assistance.

· Economic Self-sufficiency

· Recognize economic self-sufficiency as a legitimate outcome of public policy.

· Support systems providing employment-related services.

· Provide cash assistance with work incentives and other forms of assistance.

· Devise a tax policy providing incentives to employers and employees.

3.  Methods of Administration

· Methods of Administration, In General

· State and Local Plans, Applications, and Waivers

· Monitoring and Enforcement by Government Agencies

· Procedural Safeguards

· Accountability for Results (Outcome Measures)

· Representation at the Individual and Systems Level

· Single Line of Responsibility/Coordination and

· Collaboration Among Agencies

· Service Coordination

· Financing Service Delivery

· Privacy, Confidentiality, Access to Records, and Informed

· Consent

· Comprehensive System of Personnel Development and

· Personnel Standards

· Racial, Ethnic, and Linguistic Diversity

· Fiscal Provisions

· Financial Management and Reporting Provisions

4.  Program Supports

· Systems Change Initiatives

· Technical Assistance

· Research

III.  WHY CONGRESS CONCLUDED IT WAS NECESSARY TO ENACT IDEA 

      IN 1975

A.  Legislative Findings

1. One million children with disabilities totally excluded.

2. Fifty percent of children served receiving inappropriate services and unnecessarily segregated and isolated.

B.  State Policies Reflected in Legislation and Judicial Decrees

1. Maine statute prior to enactment of IDEA: “The school board may exclude from the public schools any child whose physical or mental condition makes it inexpedient for him to attend.”

2. Wisconsin State Supreme Court (Beattie v. Board of Education). The school board claimed that the physical condition of a child with cerebral palsy produces a “depressing and nauseating effect upon the teachers and school children, that by reason of his physical condition he takes up an undue portion of the teacher’s time and attention, distracts the attention of other pupils, and interferes generally with the discipline and progress of the school.” The Court concluded that the child should be totally excluded from public schools because his presence is “harmful to the best interests of the school. Individual rights must be subordinated to the general welfare.”

C.  Litigation Challenging Exclusions, Segregation, and Denial of Appropriate Services Filed in Numerous States. 

Pennsylvania Association for Retarded Citizens Decree and Mills v. Board of Education two seminal cases finding the constitutional right to a free appropriate public education for children with disabilities.

IV.  CATEGORIZING THE IDEA STATUTE

A. Grant in Aid Program with 40% maximum appropriation authorized.

B. Civil Rights Statute-Basic Floor of Opportunity Guaranteed by the Equal Protection Clause of the 14th Amendment to the U.S. Constitution.

C. Not an Unfunded Federal Mandate.

V.  POLITICAL CULTURE OF IDEA REAUTHORIZATIONS

A.  Bipartisan

B.  Broad-based Consensus Among Interest Groups

VI.  FAILURE TO REAUTHORIZE IDEA DURING THE 104TH CONGRESS 

      (1995-1996)

A.  Strong Positions Put Forward by the Various National Groups

1. Problems with the Law

· Too costly, Too much responsibility placed on school officials

· Overly prescriptive

· Too much paperwork

· Administrators hands tied re school safety

· Too litigious/adversarial

· Inability to Find and keep qualified personnel

2.  Problems with Implementation of the Law

· Failure to Implement

· Failure to Adopt Promising Practices

· Failure to Monitor and Enforce

· Lack of meaningful Involvement by Partners

· Blaming the Children for Failures of the System

B.  Reauthorization turned contentious, divisive resulting in 

      legislation by anecdote.

C.  Efforts to forge bipartisanship and consensus tried but ultimately 

      failed.

VII.  1997 REAUTHORIZATION (Process)

A.  Bipartisan/Bicameral Process-Legislate on the Merits

B.  Involve all Stakeholders in Providing Input But Rest  

     Responsibility with Policy Makers and Their Staff

C.  Establish Core Set of Principles to Guide the Reauthorization

VIII.  MAJOR CHANGES TO THE LEGAL FRAMEWORK INCLUDED IN THE 

        1997 IDEA REAUTHORIZATION

A.  Findings:

1. Congress Tied IDEA to the Precept of the Emerging Disability 

      Policy Framework. 

Disability is a natural part of the human experience and in no way diminishes the right of individuals to participate in or contribute to society. [Section 601(c)(1)]

2.  Congress Tied IDEA to the Goals of Disability Policy

Improving educational results for children with disabilities is an essential element of our national policy of ensuring equality of opportunity, full participation, independent living, and economic self-sufficiency for individuals with disabilities. [Section 601(c )] 

B.  Purpose of IDEA

1.  Ensure the constitutional right of children with disabilities to a 

     free and appropriate public education.

2.  Prepare children with disabilities for employment and 

     independent living.

3.  Ensure that educators and parents have the necessary tools to 

     improve educational results.

C.  IEPS

1. Accessing the general curriculum

2. Family involvement

3. Role of general education teachers

4. Role of administrators

5. Transition early childhood

6. Transition to adult life

7. Assistive technology

8. Funding for services and supports

D.  Educational Environments

1. Explanation for not including children in the regular class (the 

least restrictive environment)

2. Supplementary aids and services

3. Coordinated services

4. State funding mechanisms 

5. Placement based on needs, not funding categories

E.  State and District Assessments

1. Inclusion of children with disabilities in state and district assessments, including alternate assessments in limited circumstances

2. Reporting requirements

3. Linkage to graduation requirements

F.  Discipline and Behavioral Supports

1. Stay Put and Exceptions to the Stay Put Provision

2. Authority of School Personnel and Others to Remove a Child with a Disability From His or Her Current Placement to Alternative Placements

3. When Services Must Begin for a Child with a Disability

4. Manifestation Determinations

5. Functional Behavioral Assessments and Behavioral Intervention Plans

6. IEP Special Considerations for Behavioral supports

G.  Administrative Methods and Charter Schools

1. Recruitment and retention of qualified staff from diverse backgrounds

2. Mediation

3. Funding

4. Coordinated services and interagency agreements

5. Charter schools.

IX.  2004 IDEA REAUTHORIZATION (Process)

A. House-Partisan

B. Senate-Bipartisan

C. Conference-Bipartisan/Bicameral Process-Legislate on the Merits

X.  MAJOR CHANGES TO THE IDEA LEGAL FRAMEWORK MADE BY THE 

     2004 REAUTHORIZATION 

A. FINDINGS 

1. Clarified that parents have responsibilities (as well as rights).
2. More closely aligned IDEA with No Child Left Behind.
3. Focused on the Use of scientifically-based instructional practices.
4. Expanded opportunities for parents and school personnel to resolve disagreements in positive and constructive ways.
5. Relieved teachers and other school personnel of irrelevant and unnecessary paperwork.
B. PURPOSE

1. Clarified the purpose of IDEA to include not only preparing children with disabilities for employment and independent living (1997 Amendments) but also preparation for “further education.”
C. DEFINTIONS

1. Added definition of highly qualified special education teachers to conform to No Child Left Behind.
2. Modified the definition of “related services” by adding “interpreting services” and “school nurse services designed to enable a child with a disability to receive FAPE as described in IEP” and excluding surgically implanted devices).
D. REGULATIONS AND PAPERWORK REDUCTION

1. Prohibited the publication of federal regulations that contradict the  statute.
2. Prescribed procedures related to state rulemaking, including specifying that state imposed requirements must be specifically identified. 
3. Authorized the Secretary to grant waivers of statutory and regulatory requirements to not more than 15 states. Waivers must be designed to improve student outcomes.
E. LOCAL EDUCATIONAL AGENCY RISK POOLS

1. Authorized states to reserve specified amounts of IDEA funds  to establish local educational agency risk pools
2. States must develop plans.
F. STATE ELIGIBILITY

1. Clarified the prohibition against adopting/using a state funding mechanism that has the effect of impeding compliance with the LRE requirement.
2. Clarified the obligation of local educational agencies to provide a fair and proportionate share of IDEA funds to benefit disabled children attending  private schools, including parochial schools.
3. Deleted provisions related to CSPD.
4. Modified provisions related to personnel qualifications to more closely align with No Child Left Behind.
5. More closely tied performance goals and indicators and participation in state and district assessments to No Child Left Behind and directed the SEA to use universal design principles in developing and administering assessments “to the extent feasible.”
6. Increased state flexibility regarding maintenance of effort in states which pay or reimburse all districts from state revenue 100% of the non-federal share of the costs of FAPE.
7. Added a prohibition against school personnel imposing mandatory medication of disabled children but included a construction clause clarifying that school personnel could still consult with parents regarding children’s behavior and academic and functional performance.
G. LOCAL EDUCATIONAL AGENCY ELIGIBILITY

1. Added flexibility regarding maintenance of fiscal effort and tied flexibility to compliance.
2. Modified personnel qualifications to more closely align with No Child Left Behind.
3. Authorized the use of IDEA funds for administrative case management.
4. Clarified obligation to serve disabled children attending public charter schools.
5. Added new authority to use IDEA funds for early intervening services for children not yet determined in need of special education and related services.
H. EVALUATIONS, ELIGIBILITY DETERMINATIONS

1. Clarified that either a parent or school personnel can initiate a request for an initial evaluation.
2. Specified that eligibility determinations must be made within 60 days of receiving parental consent or within timeframe established by a state. 
3. Delineated the consequences of a parent’s refusal to consent to an evaluation or provision of services on the school district’s legal obligations.
4. Modified the circumstances under which reevaluations must be provided.
5. Clarified rules when a child transfers from one district to another.
6. Clarified rules regarding determining whether a child has specific learning disabilities.
I. INDIVIDUALIZED EDUCATION PROGRAMS (IEPs)

1. Benchmarks and short term objectives were deleted of many categories of disabled children (retained for disabled children who take alternative assessments).
2. Clarified need for measurable annual goals, including “academic and functional goals.”
3. Clarified that a description is required of how the child’s progress toward meeting the annual goals will be measured.
4. Added requirement that services should be based on “peer-reviewed research to the extent practicable.”
5. Modified provisions to require transition plans beginning at age 16. 
6. Provided greater flexibility regarding the scheduling, administration, and attendance at IEP meetings.
7. Authorized the Secretary to approve not more than 15 state multi-year IEP demonstrations.
J. PROCEDURAL SAFEGUARDS

1. Clarified that either the parent (child) or the school district can file a due process complaint.
2. Included statute of limitations on filing complaints (2 years from the date parent new or should have known of action giving rise to the complaint).
3. Clarified the obligations of parents and school districts to satisfy specific rules regarding the due process complaint notice, the response by the other party, the timing, determinations of adequacy by the hearing officer, and rules governing amending the complaint notice.
4. Limited the circumstances under which a procedural safeguards notice must be provided to parents.
5. Modified the mediation provisions in several ways, including to allow mediation before (as well as after) a formal complaint has been filed and to authorize (rather than require) school districts to offer parents an opportunity to meet with a disinterested party to explain the mediation process. Also clarified the legal significance of a mediation agreement and the confidentiality of mediation discussions.
6. Added a new provision requiring parents and school officials to attend a “resolution session.” 
7. Clarified the required qualifications of hearing officers.
8. Clarified that parties are not allowed to raise issues that were not raised in the due process complaint notice.
9. Included a 2 year statute of limitations on requesting a hearing.
10. Clarified that a decision by a hearing officer must be made on substantive grounds based on whether a disabled child received FAPE (including procedural inadequacies related to a denial of FAPE under specified circumstances).
11.  Added a statute of limitations (90 days) for filing a civil action after decision by hearing officer. 
12. Clarified rules regarding attorneys fees to codify U.S. Supreme Court interpretations and specified that no fees can be awarded for participation in a “resolution session.”
K. DISCIPLINE

1. Retained the stay put provision but modifies the limited exceptions under which stay put does not apply.
2. Clarified the authority of school personnel to remove disabled children for current placement.
3. Clarified obligation to provide services (in alternative settings) to all, including those who have been suspended or expelled.
4. Retained manifestation determination but modified the criteria used to determine whether a disabled child’s behavior is a manifestation of his or her disability.
5. Clarified the consequences of a determination that a disabled child’s behavior was a manifestation of his or her disability.
6. Modified the special circumstances under which a disabled child may be removed from his or her regular placement regardless of whether the behavior was a manifestation to include not only weapons and drugs but also the infliction of serious bodily injury on another person.
7. Modified the time period from 45 calendar days to 45 school days.
8. Modified the provisions dealing with the child’s placement pending appeal to provide that the child stays in the interim placement (rather than going back to the regular classroom) pending appeal by the parents when school personnel have determined that the disabled child’s behavior was not a manifestation of the child’s disability.
9. Clarified the circumstances under which children not yet eligible for special education and related services are entitled to the due process protections of IDEA.
L. MONITORING, TECHNICAL ASSISTANCE, AND ENFORCEMENT.

1. Adds specific requirements regarding federal and state monitoring.
2. Adds specific provisions regarding state performance plans and the approval, review and determination of these plans by the Secretary.
3. Adds specific provisions regarding enforcement actions.
4. Adds specific provisions regarding reports to Congress.
5. Adds specific provisions regarding state enforcement.
M. PROHIBITION AGAINST FEDERAL MANDATES, DIRECTION OR   

     CONTROL. 

Adds a prohibition against any federal official mandating, direction, or controlling an educational agency’s specific instructional content, academic achievement standards and assessments, curriculum, or program of instruction.

XI.  THE MESSAGES EXPLICIT/IMPLICIT IN 1997 and 2004  IDEA 

       REAUTHORIZATIONS

A.  Laws and Messages. 

Congress enacts laws to change systems by prescribing certain behavior and proscribing other behavior. Messages sent by policy makers and received by stakeholders are critical to implementation.

B.  Messages In IDEA

1. Leadership by school officials is the single most important factor assuring improved educational results for children with disabilities. Children with disabilities do well when school personnel: 

· Understand the history and purposes of IDEA,

· View the education of children with disabilities as opportunities and challenges, not burdens;

· Appreciate and foster diversity; 

· Receive training regarding promising practices.

· Receive accurate information about the law and regulations.

· Receive necessary services and supports.

· Are rewarded, not punished for educating children with disabilities

· View parents as partners.

2. Parents are Indispensable Partners in the Education of Their Children

· Parents have rights but they also have responsibilities
· Parents Need Skills to Serve as Partners

· Parents Must be Meaningfully Involved in All Aspects of Their Child’s Education 

· Parents Must be Meaningfully Involved Regarding the Development of Policies Affecting Their Children

3. Teachers, related services personnel, and others must be free from unnecessary and irrelevant paperwork and administrative burden that does not facilitate the provisions of FAPE and the achievement of positive educational outcomes.

4. Provisions in the law must foster, not impede reaching agreement between parents and school officials, i.e., provisions in the law must level the playing field and provide incentives to reach consensus. It is important to recognize that because of the provisions in the law 99.95% of the time, parents and school officials reach agreement on how best to meet the needs of children with disabilities. 

5. When agreement is reached between parents and school officials, the agreement should be faithfully implemented. The agreement should not be changed unless both sides consent to the change. Unilateral changes should occur only in the most egregious situations. When one party insists on changing the agreement, efforts to mediate disagreements should be encouraged and due process and litigation should be the option of last resort. 

6. School officials must make decisions based on facts, objective data, research, and sound educational pedagogy. Compliance with IDEA policies will maximize the likelihood that children with disabilities receive a quality education and behave appropriately in school and in the community. What works for children with disabilities can also serve as a model for educating all children. 

7. If children with disabilities are to be prepared for employment and independent living (and further education):

· The general curriculum must be the basic focus of their education;

· Children with disabilities must have high expectations; 

· Teachers and parents must have high expectations; 

· Children with disabilities must understand and accept personal responsibility for their actions (to the extent possible given the nature of their disability); and

· The system of accountability and assessment under No Child Left Behind used for all children must include children with disabilities.

8. IDEA should not be construed as establishing a separate system or separate placements for all children with disabilities. Rather, IDEA should be viewed as guaranteeing children with disabilities genuine, effective, meaningful and appropriate interventions to address unique needs in the least restrictive environment. Qualified personnel must provide these interventions.

9. School systems may not ignore, exclude, segregate, isolate, or provide inferior education to children with disabilities because it is inexpedient, complex, or challenging to address their needs. School systems may not blame children with disabilities (by taking adverse actions against them) for the systems’ failures to provide a free appropriate public education. Rather, school systems must focus on the needs of children with disabilities—they must try hard, try harder, and try even harder. 

10. No child can be denied a free appropriate public education, zero reject. This does not mean that all children must be educated in the regular class or school regardless of the danger posed. It means that education must be provided in the appropriate setting. 

11. There is no room for buck-passing responsibility for the provision of a free and appropriate public education to children with disabilities. School systems are ultimately responsible. This does not mean, however, that school systems must pay for the costs of all services; rather, other public agencies have a shared, ongoing responsibility for paying for key services, particularly related services.

12. The federal government has an ongoing role to monitor and enforce IDEA, ensure that IDEA remains state of the art, and assist school districts pay for a portion of the costs of educating children with disabilities.

( Emerging Disability Policy Framework: A Guidepost for Analyzing Public Policy, Iowa Law Review (August 2000, Volume 85/No. 5). Available on the web at: www.disabilitypolicycenter.org.
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