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I.  INTRODUCTION

A.  BACKGROUND

Historically, people with disabilities have faced attitudinal, physical, and institutional barriers that prevent them from fully participating in the mainstream of life in this country, including access to public services and programs and employment.
  Over the last quarter of a century, our Nation's policymakers have enacted laws and amended existing law designed to break down these barriers and replace them with ladders and ramps of opportunity for persons with disabilities.

The centerpieces of this effort are Section 504 of the Rehabilitation Act (Section 504)
 and the Americans with Disabilities Act of 1990 (ADA),
 civil rights statutes for persons with disabilities.
  The ADA, however, is more than a civil rights statute.  The ADA articulates our Nation's goals regarding public policy relating to persons with disabilities:

· Equality of opportunity

· Full participation

· Independent living

· Economic self-sufficiency

On August 7, 1998, the Workforce Investment Act (WIA) was signed into law.
  The overall goal of WIA is to increase employment, retention, and earnings of persons participating in employment-related activities supported by an integrated workforce investment system, and in so doing improve the quality of the workforce, sustain economic growth, enhance productivity and competitiveness, and reduce welfare dependency.
  The cornerstone of the legislation is the establishment of the One-Stop service delivery system, which must be "seamless" i.e., "one right door and no wrong door approach."

WIA specifies that the State plan must describe how the State will meet the needs of major customer groups, including individuals with disabilities.
  The State Workforce Investment Board has numerous responsibilities, including development of the State plan, review of the local plans, continuous improvement of statewide activities, development of State performance measures, and issuance of policies.
  With respect to persons with disabilities, the State Workforce Investment Board is responsible for determining how best to organize the service system to most effectively serve customers with disabilities.
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The Local Workforce Investment Board sets policy for the portion of the statewide workforce investment system within the specified local area and develops the local workforce investment plan.
  Specifically, the Local Board is responsible for making critical decisions, including how best to organize the service system to most effectively serve customers with disabilities, 
and carry out the local plan consistent with the State plan.

Section 188 of WIA prohibits discrimination on the ground of disability as well as race, color, religion, sex, national origin, age, political affiliation or belief, and, for 

beneficiaries only, of citizenship on the basis of an individual's status as a citizen 

or national of the United States, or as an individual lawfully authorized to work in the United States, or of his or her participation in any WIA Title I-financially assisted program or activity.
  Interim final regulations implementing Section 188 were issued by the Department of Labor on November 12, 1999, Part 37 of Title 29 of the Code of Federal Regulations (29 CFR Part 37).

In accordance with the Section 188 regulations, the Governor is responsible for oversight of all WIA Title I-financially assisted programs.  This responsibility includes ensuring compliance with the nondiscrimination and equal opportunity provisions.
  The Section 188 regulations specify that each Governor must establish and adhere to a "Methods of Administration" (MOA) for State programs under WIA Title I.  The MOA must give a reasonable guarantee that all recipients will comply and are complying with the nondiscrimination and equal opportunity provisions of WIA and the implementing regulations.  The MOA must be in writing (with narrative and documentation), reviewed and updated periodically, and signed by the Governor.

The Section 188 regulations include nine elements that must be addressed in a State's MOA:

1. Designation of Equal Opportunity Officer

2. Notice and Communication

3. Assurances

4. Universal Access

5. Obligation not to Discriminate on the Basis of Disability

6. Data and Information Collection and Maintenance

7. Monitor for Compliance

8. Complaint Processing Procedures

9. Corrective Actions/Sanctions.

On June 18, 2001, President Bush signed Executive Order No. 13217 "Community-Based Alternatives for Individuals with Disabilities."  The Executive Order states, among other things, that the Federal government must assist 

2

States and localities to implement swiftly the Olmstead decision decided by the U.S. Supreme Court
 so as to help ensure that all Americans have the opportunity to live close to their families and friends, to live more independently, to engage in productive employment, and to participate in community life.  The Executive Order also directed the Secretaries of various Federal departments to evaluate the policies, programs, statutes, and regulations to determine whether any should be revised or modified to improve the availability of community-based services for qualified individuals with disabilities.  Further, the Executive Order directed each Secretary to report to the President with the results of the evaluation.

The government-wide Report to the President is entitled "Delivering on the Promise."  Secretary of Labor Elaine L. Chao, on behalf of the Department of Labor, recognized that the multiple barriers to employment and economic empowerment of adults with disabilities include the fragmentation of existing employment services and the isolation and segregation of people with disabilities from mainstream programs and services.

The Secretary recognized that an important step in addressing the needs of individuals with disabilities was the creation of the Office of Disability Employment Policy (ODEP).
  The Secretary also recognized the critical need to build capacity of the generic workforce development system to provide meaningful opportunities to people with disabilities.

In partial fulfillment of the Secretary's "Plan of Action" set out in "Delivering on the Promise,” on July 25, 2003, Patrick Pizzella, the Assistant Secretary for Administration and Management, W. Roy Grizzard, Jr., the Assistant Secretary for Disability Employment Policy, and Emily Stover DeRocco, the Assistant Secretary for Employment and Training issued a compliance assistance "Checklist" designed to ensure nondiscrimination against and equal opportunity for persons with disabilities under Section 188 of WIA.  The Checklist was sent to all WIA program operators who receive government financial assistance.

The Checklist identifies basic requirements under Section 188 of WIA, including portions of the regulations implementing Section 504 of the Rehabilitation Act.  The Checklist includes lists of questions for each element of the MOA.  In addition, for some of the elements, the questions are followed by bullet points 

describing examples of concrete action that comply with some of the basic requirements imposed by Section 188 and the regulations.  Similarly, the Appendix to the Checklist includes examples of policies, procedures, and other recommended steps that are not mandatory but that Local Workforce Investment Area grant recipients can take to ensure that people with disabilities have equal access to WIA Title I programs and activities.
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B.  PURPOSES OF THE RESEARCH
The original purpose of the research, commenced in Spring 2002, was to provide a baseline for assessing the nature and extent of changes over time to the 

policies and procedures described and/or attached to MOAs developed by six States regarding the implementation of Section 188 for persons with disabilities.  The research project was initially conceived in part to carry out the mission of two Rehabilitation and Research Training Centers funded by the National Institute on Disability and Rehabilitation Research--The Center on Workforce Investment and Employment Policy for Persons with Disabilities operated by the Law, Health Policy and Disability Center at The University of Iowa School of Law
 and the Center on State Systems and Employment Outcomes operated by the Institute for Community Inclusion at the University of Massachusetts, Boston.

In the process of gathering the data from the Civil Rights Center (CRC) in the U.S. Department of Labor (the agency organizationally located in the Office of the Assistant Secretary for Administration and Management that is responsible for Federal implementation of Section 188 of WIA), the Director of the Office asked the author to provide technical assistance in the development of the Section 188 Disability Checklist consistent with his role as a partner in The National Center on Workforce and Disability/Adult operated at the Institute for Community Inclusion, University of Massachusetts, Boston and funded by the Office of Disability Employment Policy.
  Consistent with this request, the second purpose of the research was to provide State-based examples of policies, procedures, and other recommended steps included in State MOAs that Local Workforce Investment Area grant recipients can take to ensure that people with disabilities have equal access to WIA Title I-financially assisted programs and activities.

The Section 188 Disability Checklist was completed and released after completing the research and providing technical assistance to the CRC staff regarding the development of the Section 188 Disability Checklist.  The paper was drafted after issuance of the Checklist and is based on the research conducted for this paper and for the Checklist, and also discussion during technical assistance activities with CRC.

C.  RESEARCH APPROACH AND METHODOLOGY

The research methodology included the following components.  First, a comprehensive review was undertaken of the WIA legal framework, including the statute, and regulations and guidelines issued by the U.S. Department of Labor.
 Second, six State MOAs were identified for review.  The Director of CRC and her staff recommended the particular State MOAs for review based on the primary consideration of which MOAs contained the most comprehensive policies 
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specifically related to persons with disabilities.  The States included in the review were:  Maryland, Minnesota, New Jersey, New York, Texas, and Washington.  This approach (rather than selecting a representative sample of States) was taken in order to ensure that the research would produce State-level data to better inform DOL policymakers regarding possible examples for inclusion in the Checklist.

Third, a template was developed for categorizing the State information in the MOAs pertaining specifically to persons with disabilities.  The template was based on key elements set out in the WIA legal framework.  Fourth, all references in and policy issuances appended to the MOAs in each of the six States relating specifically to persons with disabilities were copied, reviewed, indexed, and summarized in memos to the files.  The review was undertaken at one point in time—the original submission of MOAs for review and approval by CRC.  Fifth, additional memos to the files were drafted organized by each of the key elements identified in the template pertaining specifically to persons with disabilities.  Finally, the person in each State responsible for implementing the MOA as well as key experts in the field (including DOL staff, persons with disabilities and their representatives, researchers, service providers, and others working on WIA) reviewed drafts of the paper to validate the various findings and conclusions.  This paper reflects the input of these experts.

D.  REPORT STRUCTURE

This report has five sections.

Section I is the introduction, which includes background, purposes of the research, research approach and methodology, and report structure.

Section II provides an overview of the Section 188 regulations pertaining specifically to persons with disabilities.

Section III includes a State-by-State analysis of the Section 188 MOAs. The following topics were included for each State:

· State agencies responsible for implementation of WIA in general and Section 188 in particular

· Key policy directives

· Designation of State and local Equal Opportunity Officers

· Notice and communication

· Universal access

· Obligation not to discriminate on the basis of disability

· General Prohibitions

· Reasonable accommodation/reasonable modification

· Programmatic and architectural accessibility
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· Most integrated setting appropriate

· Effective communication

· Monitoring

Section IV includes an analysis of key elements identified in the template. The analysis includes references to policies included in the six State MOAs. The following topics are included in the analysis:

· Designation of State and local Equal Opportunity Officers

· Notice and communication

· Universal Access

· Obligation not to discriminate on the basis of disability

· General prohibitions

· Reasonable accommodations/reasonable modifications

· Administer programs in the most integrated setting appropriate

· Communicate with persons with disabilities as effectively as with others

· Programmatic and architectural accessibility

· Monitoring

Section V includes conclusions and recommendations.
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II.
OVERVIEW OF THE SECTION 188 REGULATIONS PERTAINING TO


PERSONS WITH DISABILITIES

The purpose of this section of the paper is to identify and describe the key provisions in the interim final regulations articulating the nondiscrimination and equal opportunity responsibilities of the Governor, recipients of WIA Title I funds, and programs and activities that are part of the One-Stop service delivery system and that are operated by One-Stop partners.

The focus of this section of the paper will be on those provisions specifically addressing

nondiscrimination and equal opportunity for persons with disabilities.  Of particular importance is the requirement in the interim final regulations that the Governor develop and maintain a written document called a “Methods of Administration” describing how the State plans on meeting its nondiscrimination and equal opportunity responsibilities.

A. ENACTMENT OF WIA AND PROMULGATION OF INTERIM FINAL

REGULATIONS

On August 7, 1998 the Workforce Investment Act of 1998 (Public Law 105-220) was signed into law.  Hereinafter in this paper, Public Law 105-220 will be referred to as “The Act” or “WIA.”  Title I of WIA provides assistance to States interested in establishing Statewide and local workforce investment systems.

Interim final regulations issued by the Department of Labor on November 12, 1999 [Part 37 of Title 29 of the Code of Federal Regulations, 29 CFR Part 37] implement the nondiscrimination and equal opportunity provisions set out in Section 188 of the Act.  Section 188 prohibits discrimination on the grounds of disability as well as race, color, religion, sex, national origin, age, political affiliation or belief, and for beneficiaries only, of citizenship on the basis of an individual’s status as a citizen or national of the United States, or as an individual lawfully authorized to work in the United States, or of his or her participation in a WIA Title I-financially assisted program or activity.  [29 CFR Part 37].

B. FEDERAL ADMINISTRATION

The Civil Rights Center, organizationally located in the Office of the Assistant Secretary for Administration and Management, U.S. Department of Labor, is responsible for administering and enforcing the nondiscrimination and equal opportunity provisions in WIA and the implementing regulations and for developing and issuing policies, standards, guidance, and procedures for effecting compliance.  [29 CFR 37. 12]
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C. STATE ADMINISTRATION/METHODS OF ADMINISTRATION

The Governor is responsible for oversight of all WIA Title I-financially assisted State programs.  This responsibility includes ensuring compliance with the nondiscrimination and equal opportunity provisions.  [29 CFR 37.51]  The Governor is jointly and severally liable for all violations of the nondiscrimination and equal opportunity provisions by recipients unless the Governor has:

· Established and adhered to a Methods of Administration (see below);

· Entered into a written contract with the recipient that clearly establishes the recipient’s obligations regarding nondiscrimination and equal opportunity;

· Acted with due diligence to monitor the recipient’s compliance; and

· Taken prompt and appropriate corrective action to effect compliance.  [29 CFR 37.52]

Each Governor must establish and adhere to a Methods of Administration (MOA) for State programs under WIA Title I.  The MOA must be designed to give reasonable guarantee that all recipients will comply and are complying with the

nondiscrimination and equal opportunity provisions of WIA and the implementing

regulations.  The MOA must be in writing (with narrative and documentation),

reviewed and updated periodically (at least every two years), and signed by the

Governor.  [29 CFR 37.54]

At a minimum, each Methods of Administration must:

· Describe how the State programs and recipients have satisfied the requirements concerning:

· Assurances,

· Equal opportunity officers,

· Notice and communication,

· Data and information collection and maintenance,

· Universal access,

· Governor’s oversight responsibilities regarding recipient recordkeeping, and

· Complaint processing procedures;

· Include procedures for ensuring that recipients comply with Section 504 of the Rehabilitation Act and the disability-related provisions of 29 CFR Part 37;

· Include a system for determining in advance (before grant awarded or provider placed on list of eligibles) whether a grant applicant or service provider is likely to conduct its programs and activities in a nondiscriminatory way;
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· Include a system for periodically monitoring the compliance of recipients which must include—a statistical or other quantifiable analysis of records 

and data including analysis by disability status, an investigation of any significant differences identified, and an assessment to determine whether the recipient has fulfilled its administrative obligations (e.g., assurances, equal opportunity officers, notice and communication, data and information collection and maintenance, universal access, and complaint processing procedures) and any duties assigned to it under the MOA (e.g., monitoring, sanctions and corrective actions, and policy development, communication and training);

· Include a review of recipient policy issuances to ensure they are nondiscriminatory;

· Include a system for reviewing recipient’s job training plans, contracts and other similar agreements to ensure that they are nondiscriminatory and contain required language;

· Include a system of policy communication and training to ensure that personnel are aware of and can effectively carry out these responsibilities;

· Include procedures for obtaining prompt corrective action (including in the case of a finding of discrimination, procedures for retroactive relief e.g., back pay, and prospective relief e.g., training, policy development and communication to ensure that the discrimination does not recur), or, as necessary, applying sanctions when noncompliance is found; and

· Include supporting documentation to show that the commitments made in the Methods of Administration have been and or are being carried out, including— policy and procedural issuances, copies of monitoring instruments and instructions, evidence  of the extent to which nondiscrimination and equal opportunity policies have been developed and communicated, information reflecting the extent of training, reports of monitoring reviews and reports of follow-up actions taken (e.g., use of sanctions), and copies of any notices made.

This document was to have been completed within 180 days of either the date on which the interim final rule was effective (May 12, 2000) or the date on which the Secretary of Labor gave final approval of the State plan, whichever was later.  [29 CFR 37.55]

D. SECTION 188 REQUIREMENTS SPECIFICALLY APPLICABLE TO

PERSONS WITH DISABILITIES

The description of the Section 188 requirements set out below is specifically applicable to persons with disabilities.  The disability-related description identifies the basic requirements under Section 188 of WIA, including portions of the 
9

regulations implementing Section 504 of the Rehabilitation Act.  The description is consistent with the basic requirements identified in the Section 188 Disability Checklist.  It is important to note that this description does not address nondiscrimination and equal opportunity provisions of WIA prohibiting discrimination on the grounds of race, color, religion, sex, national origin, age, political affiliation or belief, and for WIA beneficiaries only, of citizenship on the basis of an individual’s status as a citizen or national of the U.S., or as an individual lawfully authorized to work in the U.S., or of his or her participation in any WIA Title I-financially assisted program or activity.  See 29 CFR 37.0;  37.6.

1. Designation of Equal Opportunity Officer

The recipient (except small recipients and service providers)
 must designate an Equal Opportunity Officer who meets the eligibility criteria and assumes prescribed responsibilities (such as monitoring, investigating, reviewing written policies, undergoing training) with regard to 

persons with disabilities.  [29 CFR 37.23-.28]  In addition, the recipient must satisfy the prescribed general obligations relating to the Equal Opportunity Officer in regard to persons with disabilities (such as making public EO Officer’s TDD/TTY number, assigning sufficient staff and resources and ensuring training necessary and appropriate to maintain competency).  [29 CFR 37.26]

The recipient’s EO Officer and his/her staff must have the education, training, and experience (skill, ability and knowledge) to perform assigned duties regarding nondiscrimination and equality of opportunity for persons with disabilities.  
2. Notice and Communication

The recipient must provide for initial and continuing notice that the recipient does not discriminate on the basis of disability.  [29 CFR 37.29-.36] The Notice must be provided by the recipient to persons with disabilities who are:  registrants, applicants, eligible applicants/registrants; participants; applicants for employment and employees; unions or professional organizations that hold collective bargaining or professional agreements with the recipient; WIA Title I subrecipients; and members of the public, including those with impaired vision and hearing.  [29 CFR 37.29(a)]  The recipient must indicate in recruitment brochures and other materials that the WIA Title I-financially assisted program or activity is an “equal opportunity employer/program” and that “auxiliary aids and services are available upon request to individuals with disabilities.”  [29 CFR 
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37.34(a)]  The recipient that publishes or broadcasts program information in the news media must indicate that auxiliary aids and services are available upon request to individuals with disabilities.  [29 CFR 37.34(b)]  The Notice must also meet the general posting and dissemination requirements [29 CFR 37.31(a)] and the Notice must be provided in appropriate formats to individuals with visual impairments.  Where the Notice has been given in an alternate format to a participant with a visual impairment, a record that such Notice has been given must be made a part of the participant’s file.  [29 CFR 37.31(b)]

Where marketing, recruitment, and other materials indicate that the recipient may be reached by telephone, the materials must state the telephone number of the TDD/TTY or relay service used by the recipient.
  

[29 CFR 37.34(a)]
The requirement that the recipient is taking appropriate steps to ensure that communications with individuals with disabilities are as effective as communications with others [29 CFR 37.9(a)] is described below under “Obligations Not to Discriminate on the Basis of Disability.”

3. Assurances

The assurance provided by each grant applicant and subrecipient (such as each training provider) in applications for WIA Title I financial assistance and the assurances incorporated into each grant, cooperative agreement, contract, or other arrangement must include the assurance not to discriminate on the basis of disability under Section 188 of WIA and Section 504 of the Rehabilitation Act of 1973.  The grant applicant mentioned in the first sentence must also assure that it will comply with 29 CFR Part 37 and 29 CFR Part 32.  [29 CFR 37.20-.22]

4. Universal Access

The recipient must take appropriate steps to ensure that it is providing universal access to its WIA Title I-financially assisted programs and activities.  These steps must involve reasonable efforts (including advertisement, recruitment, outreach, and targeting) to include participation of persons with disabilities in the recipient’s programs and activities.  [29 CFR 37.42]
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5.  Obligation Not To Discriminate on the Basis of Disability

a.  General Prohibitions

The recipient must prohibit discrimination in the registration for and the provision of aid, benefits, services or training, including core, intensive, training, and support services, on the basis of disability, including the types of disability-based discrimination listed in 29 CFR 37.7.
  The types of discrimination listed in 29 CFR 37.7 are set out below:

· In providing any aid, benefits, services, or training, a recipient must not deny the opportunity to participate in or 

benefit from the aid, benefits, services, or training; afford an opportunity that is not equally effective; provide different, segregated or separate aid, benefits, services, or training unless such actions are necessary to provide effective opportunity; deny the opportunity to participate as a member of planning or advisory boards; or otherwise limit enjoyment of any right, privilege, advantage, or opportunity enjoyed by others.

· The recipient must not aid or perpetuate discrimination by providing significant assistance to a person or an entity that discriminates on the basis of disability.

· The recipient must not deny the opportunity to participate in WIA Title I-financially assisted programs or activities despite the existence of permissibly separate programs or activities.

· The recipient must administer its programs and activities in the most integrated setting appropriate.

· The recipient must not use standards, procedures, criteria or administrative methods that have the purpose or effect of discrimination; defeating or substantially impairing the accomplishment of the objectives of the WIA Title I-financially assisted programs or activities; or perpetuating discrimination of another entity if both entities are subject to common administrative control.

· In determining the site or location of a facility, the recipient must not make selections that have a discriminatory effect.

· The recipient, in the selection of contractors, may not use discriminatory criteria.
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· A recipient must not administer a licensing or certification program in a discriminatory manner.
· The recipient must not impose or apply eligibility criteria that screen out or tend to screen out an individual with a disability or class of individuals with disabilities unless such criteria can be shown to be necessary for the provision of the aid, benefit, service, training, program or activity being offered.
· The recipient must not place a surcharge on an individual with a disability to cover the cost of measures such as provision of auxiliary aids.
· The recipient must not discriminate against an individual or an entity because of the known disability of an individual with whom the individual or entity is known to have a relationship or an association.
· An individual with a disability is not required to accept an accommodation, aid, benefit, service, training, or opportunity that such individual chooses not to accept.

b. Provide Reasonable Accommodations and Reasonable

Modifications of Policies, Practices, and Procedures

The recipient must provide reasonable accommodations regarding registration for and the provision of aid, benefits, services or training, including core, intensive, training, and support services to qualified individuals with disabilities unless providing the accommodation would cause undue hardship.  [29 CFR 37.8]

The recipient must also provide reasonable modifications regarding its policies, practices, and procedures for the registration for and provision of core, intensive, training, and support services to individuals with disabilities unless making the modifications would fundamentally alter the nature of the service, program, or activity.  [29 CFR 37.8]

c. Administer Programs and Activities in the Most Integrated Setting Appropriate

The recipient must administer its programs and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.  [29 CFR 37.7(d)]  In addition, the recipient may not provide different, segregated, or separate aid, 
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benefits, services, or training to individuals with disabilities or any class of individuals with disabilities unless such action is necessary to provide qualified individuals with disabilities with aid, benefits, services, or training that are as effective as those provided to others.  [29 CFR 37.7(a)(4)]  Furthermore, the recipient must permit a qualified individual with a disability the opportunity to participate in WIA Title I-financially assisted programs and activities despite the existence of permissibly separate or different programs or activities.  [29 CFR 37.7(c)]

d. Communicate with Persons with Disabilities as Effectively as With Others

Recipients must take steps to ensure that communications with individuals with disabilities are as effective as communications with others.  [29 CFR 37.9 and .29(b)]  The recipient must furnish 

appropriate auxiliary aids and services where necessary to afford individuals with disabilities an equal opportunity to participate in, and enjoy the benefits of, the WIA Title I-financially assisted program or activity.  The recipient must give primary consideration to the requests of the individual with a disability when determining what type of auxiliary aid or service is appropriate.  [29 CFR 37.9(b)]  Where a recipient communicates by telephone with beneficiaries and others, the recipient must use telecommunication devices for individuals with hearing impairments (TDDs/TTYs) or equally effective communication systems, such as telephone relay services.  [29 CFR 37.9(c)]

The recipient must ensure that interested individuals, including individuals with visual and hearing impairments, can obtain information as to the existence or location of accessible services, activities, and facilities, including the provision of appropriate signage at the primary entrances to its inaccessible facilities.  [29 CFR 37.9(d) and .9(e)]

e.  Programmatic Accessibility

The recipient must operate each program or activity so that the program or activity, when viewed in its entirety, is readily accessible to qualified individuals with disabilities.  [29 CFR 32.27(a) and 29 CFR 37.3(b)]  The recipient must comply with its obligation to operate its program or activity so that, when viewed in its entirety, it 
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is readily accessible to qualified individuals with disabilities, through such means as redesign of equipment, reassignment of classes or other services to accessible buildings, assignment of aides to beneficiaries, home visits, delivery of services at alternative accessible sites, alteration of existing facilities and construction of new facilities in conformance with standards for new construction, or any other method that results in making its program or activity accessible to individuals with disabilities.  In choosing among available methods, the recipient must give priority to those methods that offer programs and activities to individuals with disabilities in the most integrated setting appropriate.  [29 CFR 32.27(c)]

f.  Architectural Accessibility

Each facility or part of a facility constructed by, on behalf of, or for the use of a recipient must be designed and constructed in such a manner that the facility or part of the facility is readily accessible to 

and usable by qualified individuals with disabilities.  [29 CFR 32.28(a)]  Each facility or part of a facility that is altered by, on behalf of, or for the use of a recipient in a manner that affects or could affect the usability of the facility or part of the facility must be altered in such a manner that the altered portion of the facility is readily accessible to and usable by qualified individuals with disabilities.  [29 CFR 32.28(b)]  The design, construction, or alteration of facilities must meet the most current standards for physical accessibility prescribed by the General Services Administration under the Architectural Barriers Act or the recipient must adopt alternative standards when it is clearly evident that equivalent or greater access to the facility or part of the facility is thereby provided.  [29 CFR 32.28(c)]

g. Employment Practices

The recipient may not discriminate on the basis of disability in employment practices engaged in by recipients.  [29 CFR 37.10]  The recipient is required to provide reasonable accommodation, when appropriate unless providing the accommodation would cause undue hardship.  [29 CFR 37.8, 37.10; 29 CFR 32.13]  For employment, the recipient must review job qualifications to ensure that it does not use qualification standards, employment tests or other selection criteria that screen out or tend to screen out an 
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individual with a disability on the basis of that disability, unless the standard, test or other selection criteria, as used, is job-related for the position in question and consistent with business necessity.  [29 CFR 37.10(d) and 29 CFR 32.14]

For employment-related training, the recipient must review selection criteria to ensure that they do not screen out or tend to screen out an individual with a disability or any class of individuals with disabilities from fully and equally enjoying the training unless the criteria can be shown to be necessary for the training being offered.  [29 CFR 37.10(d) and 29 CFR 32.14]  For employment and employment-related training, the recipient must select and administer employment and training tests that, when administered to an individual with a disability that impairs sensory, manual, or speaking skills, accurately reflect the skills, aptitude, or other factors that the test purports to measure, rather than reflecting the impaired sensory, manual, or speaking skills of the individual  [29 

CFR 37.10(d) and 29 CFR 32.14]  The recipient is prohibited from making preemployment inquiries and pre-selection inquiries regarding disability.  [29 CFR 37.10(d) and 29 CFR 32.15]
Note:  Preemployment and pre-selection inquiries are permissible if they are required or necessitated by another Federal law or regulation.  See, for example, Job Corps regulations at 20 CFR 670.400(a)(1), which contain an exception to an age limitation on program participation if the person is an otherwise eligible individual with a disability.  In addition, an employer may ask applicants to voluntarily self-identify as individuals with disabilities for purposes of the employer’s affirmative action program that is being undertaken pursuant to Federal, State, or local law, if the individual is clearly informed that (a) the information requested is for purposes of the affirmative action effort and (b) the information will be used in accordance with the provisions of Federal law governing the confidentiality of medical information.  Furthermore, an employer may ask applicants to self-identify if it is voluntarily using the information to benefit individuals with disabilities.  [29 CFR 37.10(d) and 29 CFR 32.15]

6.  Data and Information Collection and Maintenance

The recipient must comply with the requirements of 29 CFR 37.37 through 37.41 related to data and information collection and 
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maintenance.  Each grant applicant and recipient must promptly notify the Director of the Civil Rights Center when any administrative enforcement actions or lawsuits are filed against it alleging discrimination on the basis of disability.  [29 CFR 37.38]  Note:  29 CFR 37.38 also requires grant applicants and recipients to notify the Director of the Civil Rights Center when administrative enforcement actions or lawsuits are filed against it alleging discrimination on the basis of race, color, religion, sex, national origin, age, political affiliation or belief, and for beneficiaries only, citizenship (on the basis of an individual’s status as a citizen or national of the U.S., or as an individual lawfully authorized to work in the U.S.), or participation in a WIA Title I-financially assisted program or activity.

7. Monitor for Compliance, Complaint Processing, Corrective

Actions

The EO Officer must monitor and investigate the recipient’s 

activities, and the activities of the entities that receive WIA Title I financial assistance from the recipient, to make sure that the recipient and its subrecipients are not violating their nondiscrimination and equal opportunity obligations pertaining to persons with disabilities. [29 CFR 37.25(b);  see also 37.7(e)] The recipient must conduct a self-evaluation in accordance with 29 CFR 32.6(c) (i.e., evaluate current policies and practices and their effects on persons with disabilities) and take remedial steps to eliminate the effects of any discrimination, and consult with interested parties such as individuals with disabilities and organizations representing persons with disabilities.  The EO Officer must develop and publish the recipient’s procedures for 

processing discrimination complaints and make sure that those procedures are followed.  [29 CFR 37.25(d) and 37.70–.80.  See also 29 CFR 37.7(e)]

The EO Officer, after monitoring and investigating the recipient’s activities and the activities of the entities that receive WIA Title I financial assistance from the recipient, must take corrective action to ensure that the recipient and its subrecipients are not violating their nondiscrimination and equal opportunity obligations.  [29 CFR 37.25(b).  See also 29 CFR 37.7(e)]
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III.
STATE-BY-STATE ANALYSIS OF SECTION 188 MOAs

This section of the paper includes a State-by-State analysis of the Section 188 MOAs. The following topics are included for each State:

· State agencies responsible for implementation of WIA in general and Section 188 in particular

· Key policy directives

· Designation of State and local Equal Opportunity Officers

· Notice and communication

· Universal access

· Obligation not to discriminate on the basis of disability

· General prohibitions

· Reasonable accommodation/reasonable modifications

· Program and architectural accessibility

· Most integrated setting appropriate

· Effective communication

· Monitoring
It is important to note that this analysis is limited to reporting the descriptions of policies and procedures included in a State's initial MOA and actual policies appended to the MOA submitted to and approved by the Civil Rights Center.  The analysis is not intended to identify legal deficiencies or ascertain or verify implementation i.e., it is not a compliance review/audit.  Further, the analysis accepts the State's characterization of a policy even when it differs from the characterization under the Section 188 regulations.  For example, a State may describe the obligation to provide an auxiliary aid or service under its "reasonable accommodation" policy in contrast to the Section 188 regulations, which describes an auxiliary aid or service under effective communication.  The analysis simply reports the State's characterization; it does not point out the discrepancy or revise the State policy.

A.  MARYLAND

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The Maryland Department of Labor, Licensing, and Regulation (DLLR) is the State agency responsible for overseeing the implementation of WIA.  The Office of Employment Training (OET) in DLLR has specific responsibility for overseeing the implementation of WIA.  The Office of Equal Opportunity and Program Equity (OEOPE) within DLLR is responsible for overseeing the implementation of Section 188 of WIA.
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2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· “DLLR ADA/504 Program”  (July 2000)

· “Equal Opportunity/504 Designees and Liaisons Program Guidelines”  (July 2000)
· “Local Comprehensive Workforce Investment Act Five Year Plan”  (Workforce Investment Field Instruction No. 10-99; January 4, 2000)
· “Alternate Formats” Policy Directive  (July 2000)

· “Interpreter Service for Individuals Who Are Deaf and Hard of Hearing” Policy Directive  (July 2000)

· “Event Planners Disability Accessibility Checklist”  (July 2000)
· “Accessing and Utilizing the Maryland Relay Service”  (July 2000)
· “Reasonable Accommodation”  (July 2000)

· “Contagious Disease Guidelines”  (July 2000)

· “Workforce Investment Act (WIA) Equal Opportunity Monitoring Questionnaire”
· “Agreement of Cooperation between the Division of Rehabilitation Services of the Maryland Department of Education and the Office of Employment Services of the Maryland Department of Labor, Licensing and Regulation”  (April 5, 1999)
3. Designation of State and Local Equal Opportunity Officers

The Director of OEOPE serves as the ADA/504 Coordinator.
  The 

identities of the Director and his/her staff are made known to the public through various means, including the placement on the OEOPE web page of the DLLR website; inclusion in DLLR’s equal opportunity/nondiscrimination policy statements, EO pamphlets and brochures; and inclusion in directories published by the Governor’s Office for Individuals with Disabilities.
  Although not required by WIA, DLLR has assigned EO/504 Designees to each of the Local SESA Job Service offices and Unemployment Insurance Claim Centers.

DLLR’s Comprehensive Equal Opportunity Program includes a specific Section 504/ADA Program, which is established to ensure nondiscrimination on the basis of disability.  Program components include:

· Biennial Self-Identification Surveys of DLLR employees;
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· Physical and program accessibility of DLLR facilities and programs;

· Provision of interpreters for the deaf and hard of hearing and other required reasonable accommodations;

· Community outreach/interagency coordination;  and

· Training/educating the Department’s employees with regard to their rights and responsibilities and related current issues.

DLLR’s “Equal Opportunity/504 Designees and Liaisons Program Guidelines” (July 2000) specifies, among other things, designee or liaison general duties such as investigating complaints of alleged discrimination, conducting compliance reviews, completing EO/AA reports, and disseminating EO information and materials.  In addition, the Guidelines include specific Section 504/ADA responsibilities, such as the development of programs, procedures and processes through which individuals with disabilities may be assured equal access and equal opportunity.  In this regard, the Designee or Liaison:

· During compliance reviews, may assist the OEOPE reviewer in determining whether a facility is physically accessible and whether the program is accessible (e.g., availability of auxiliary aids and services);

· Will process complaints;

· Maintain appropriate records and logs;

· Will maintain lists of interpreters for the deaf and hard of hearing and assist in obtaining interpreter services for clients;  and

· May respond to inquiries from advocacy groups.

4. Notice and Communication

DLLR, local WIAs and local SESA offices utilize a variety of means
 for ensuring that nondiscrimination policies and notices are communicated and disseminated, such as:

· Distribution of Section 188 regulations and “Equal Opportunity is the Law” Notice to DLLR administrators, local SESA managers and directors, and local and State-level EO/504 Designees and Liaisons.

· Dissemination of Section 188 regulations to WIA directors and local WIA EO Designees.

· Local WIAs were instructed to include a WIA nondiscrimination compliance statement in their local WIA plans.
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· Placement of “Equal Opportunity is the Law” on the OEOPE website and on the DLLR Policies and Notices site.

· Dissemination of the “Notice to the Public” poster that includes an ADA and reasonable accommodation statement.

· The MOU developed and entered by the local WIA boards, DLLR local offices and other local partners includes equal opportunity statements and assurances of nondiscrimination and equal opportunity in DOL-funded agreements.

DLLR uses the following means for making the Notice available to individuals with disabilities:

· The Notice has been recorded on audio cassette and is made available on request to individuals who are deaf and hard of hearing.

· The OEOPE maintains a current listing of businesses and individuals who interpret, that provide for Braille and other auxiliary aids and services.

· Alternate formats, including large format copies, are made available on request.

· Regular contact is maintained with the Governor’s Office on Individuals with Disabilities for related guidance and technical assistance.

· Contact is maintained with organizations and agencies that provide services to and/or advocate on behalf of individuals with disabilities.

· Guidelines for Local Comprehensive WIA Five Year Plans include the requirement that recipients describe the steps they would take to ensure that communications with individuals with disabilities, 

including individuals with visual and hearing impairments, are as effective as communications with others.

The tagline “Equal Opportunity Employer/Program Auxiliary Aids and Services are Available Upon Request to Individuals with Disabilities” is included on DLLR’s webpage.
  The statement is also included on all publications and technical assistance guides published by OEOPE.
  The DLLR “Employment Opportunities” website includes the statement “DLLR is an Equal Opportunity Employer” and “TTY users, call via The Maryland Relay Service.”
  The OEOPE, most DLLR offices, and local WIAs have TDD/TTY numbers.  These numbers are included on publications and letterheads.  Where there is no local number, the statement “TTY users, call via the Maryland Relay Service” is included.
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5. Universal Access

The State has communicated the obligation of recipients (including LWIAs, One-Stops operators and service providers) to make efforts (including outreach) to broaden the composition of the pool of those considered for participation in programs, including persons with disabilities, by taking the following actions:

· OEOPE maintains regular contact with the Governor’s Office on Individuals with Disabilities for related guidance and technical assistance.

· Section 504 Designee or Liaison person maintains contact with organizations and agencies that provide services to and/or advocate for persons with disabilities.

· DLLR Office of Employment Training amended its WIA local planning guidelines to include the requirement to provide training to special participant populations facing multiple barriers to employment.

· Local plans are required to address intensive services to persons with disabilities and indicate that at least one staff person in Each Job Service Office has been designated to provide such services.

· Local MOUs include equal opportunity and nondiscrimination assurances.

· The Office of Employment and Training is developing accessible infrastructures and programmatic access for individuals with disabilities (The final regulations and checklists developed by ETA and DOJ were disseminated to LWIA recipients).

· OES has entered into a cooperative agreement with the State vocational rehabilitation agency for the purpose of establishing 

practical and effective working relationships in coordinating services to eligible citizens with disabilities.

· DLLR is providing grants to the State vocational rehabilitation agency to increase accessibility at One-Stops for individuals with disabilities.

According to Maryland’s Strategic Plan for Workforce Development, individuals with disabilities will have services provided in a manner that best serves them and appropriate accommodations, including a variety of media, will be provided when needed.

6. Obligation Not to Discriminate on the Basis of Disability

In General.  The State-level ADA/504 Program is documented in the 
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DLLR Administrative Manual in directives and other documents developed and disseminated by OEOPE.  These directives establish policy and establish guidance on:

· The Department’s ADA/504 Program

· Interpreter Service

· Alternate Formats

· Event Planners Disability Accessibility Checklist

· Accessing and Utilizing the Maryland Relay Service

· Reasonable Accommodation

· Contagious Diseases

Reasonable Accommodation/Reasonable Modifications.  DLLR is committed to providing reasonable accommodations upon request to qualified individuals with disabilities.  DLLR has adopted the “Never Say No” philosophy whereby “no” is an answer of last resort—after all reasonable options have been explored by the individuals making and receiving the request.  Related training is given on a regular basis.

In July 2000, OEOPE issued a policy directive entitled “Reasonable Accommodation.”  The directive sets out:

· Overall policy

· Definitions

· Responsibilities of clients/employees

· Responsibilities of administrators/program directors/managers

· Confidentiality

· Complaint procedure

· Resources

Workforce Investment Field Instruction No. 10-99 instructed local LWIA recipients to include in their Local Plan a description of their plan to provide reasonable accommodations to qualified individuals with disabilities.
  Maryland’s Strategic Plan for Workforce Development specifies that individuals with disabilities will have services provided in a manner that best serves them and appropriate accommodations, including a variety of media, will be provided when needed.

The reasonable modification requirement has been communicated to local WIAs, DLLR managers, administrators and EO/504 Designees and Liaisons.  The following is an example.  In Maryland, Unemployment Insurance initial and continued claims are filed by telephone.  However, to 

23

ensure that individuals with disabilities receive appropriate services, in-office services are available if necessary to accommodate a claimant with a disability.

Programmatic and Architectural Accessibility.  DLLR sent to all LWIA grant recipients a copy of Training and Employment Information Notice No. 16-99 issued by the Employment and Training Administration, U.S. Department of Labor, which included the Section 188 regulation and Accessibility Checklists, including a Checklist developed by ETA and Checklists developed by the U.S. Department of Justice.  As part of DLLR’s leasing procedure, the Department’s Office of General Services contacts the OEOPE as current leases are about to expire and when moves to new facilities are being contemplated.  The ADA officer accompanies the General Services representative on site.

Most Integrated Setting Appropriate.  DLLR and local WIAs are committed to ensuring that all WIA/SESA programs and activities that they administer or implement operate in a nondiscriminatory manner and provide that individuals with disabilities participate in the most integrated setting appropriate to those individuals.

Effective Communication.  With regard to ensuring effective communication, DLLR has initiated a number of related activities and mechanisms, including:

· Making TTYs available in all One-Stop Centers;

· Developing administrative directives concerning interpreter services, alternate formats, Maryland Relay Service;  and

· Workforce Investment Field Instruction No. 10-99 instructed local LWIA recipients to include in their Local Plan a description of their plan to ensure effective communication to qualified individuals with disabilities.

7. Monitoring

Set out below is a complete list of specific questions in the State’s Monitoring Instrument pertaining to persons with disabilities:

· Is the Notice available in alternate formats and languages i.e., vision and hearing disabilities?
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· Are the EO taglines “Equal Opportunity Employer/Program and Auxiliary aids and services are available upon request to individuals with disabilities” included in all general publications, brochures, and broadcast and print mass media?

· What steps has the recipient taken to broaden the composition of the pool of those considered for participation or employment in their programs and activities including…individuals with disabilities?

· Has a self-evaluation been conducted by the recipient to determine its accessibility?

· What procedures are in place to ensure that individuals with disabilities are provided reasonable accommodations?

· How does the recipient provide for architectural and programmatic accessibility for individuals with disabilities?

· How does the recipient ensure that communication with persons with disabilities is as effective as communication with others?

· How does the recipient ensure that each individual with a disability participates in the most integrated setting appropriate to that individual?
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B.  MINNESOTA

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The Minnesota Department of Economic Security (MDES) focuses its nondiscrimination and equal opportunity activities within the Office of Diversity and Equal Opportunity (ODEO).  The ODEO works in partnership with leadership and staff to provide information, resources, support, training, and consultation to all employees, recipients, clients, and partners.
  In Minnesota, the Workforce Service Areas (WIAs) are responsible for the local implementation of WIA. One-Stop Centers are referred to as WorkForce Centers.  The Department of Employees Relations (DOER) is the State agency providing oversight in the area of reasonable accommodation for State employees.  Each State agency is individually responsible for the implementation of an accommodation request made by one of the agency staff members.
2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· “Discrimination” Policy Statement
· “Local Planning Guide”
· “WIA Title I and Related Activities” Manual
· “A Marketer’s Guide to Program Access”
· “Americans with Disabilities Act-Program Access Overview”
· “WorkForce Center Technology Access for Persons with Disabilities”
· “WorkForce Center ADA Compliance Guide”
· “Testing Persons with Disabilities”
· “ADA State Policies: Policy on Communications and Auxiliary Aids”
· “ADA: Fair and Equal Access” Brochure
· “Communicating with Persons with Disabilities”
· “Interpreter and Alternate Format Services and Accessibility Information Guide”
· “Sign Language Interpreter Services Guide”
· “Universal Access in the Workforce Center”  (in draft stage on time MOA was submitted)
· “Model Access Work Station”
· “One-Stop Guide to Accessibility and Accommodation of Persons with Disabilities”
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·  “WorkForce Center Precertification Review Guide”
· “Building Access Survey”
· “WIA Title I, Subtitle B Compliance Review Guide
3. Designation of State and Local Equal Opportunity Officers

The State level EO Officers are identified to employees, staff, recipients, and applicants of the agency using a variety of methods, including:

· Inclusion in the New Employee Orientation materials;

· Identified on policies and directives regarding discrimination and reasonable accommodation;

· ADA Public Notice;  and

· Employment Program Directives.

The State level EO officers are identified directly to program participants using a variety of methods, including:

· ADA Public Notice;

· Notice to the Public;

· WIA Title I and Related Activities Manual;

· Unemployment Benefits Application and Handbook; and

· Reemployment Program Directive.

At the Workforce Service Area (WSA) level, the Local Planning Guide requests the recipient to provide the position, title, and current incumbent designated as the Equal Opportunity Officer and their role in the organization.  All service providers were informed in a memo of the requirement to post the “Notice to the Public” which identifies the EO Officers.

4. Notice and Communication

The “Notice to the Public” was initially disseminated to all service providers of WIA Title I-financially assisted programs/activities in an April 19, 2000 memo.  The memo also identified “WIA Title I and Related Activities Policy Manual” as the WIA Title I policy and procedure administrative manual.
  The memo instructed each recipient to provide initial and continuing notice, including instructions to post, disseminate internally, include in handbooks and manuals, make available to participants and include in their files, and make available in alternative formats.
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The “Notice to the Public” includes a statement that the information is available in alternate format upon request.  Braille format is already available.  Other alternate formats include: audio disk, computer disk, 

large print, reader service, and use of assistive technology such as Ovac Reader and ZoomText available in each of the Workforce Center Resource Areas.

In addition to the tagline required by the Federal regulations, printed materials produced by MDES are required to contain the following language:  “This information is available in alternative formats such as Braille, Large Print, Audio Tape.”  The Reemployment Programs Directive requires the inclusion of the equal opportunity statement in all participant workshop materials.  The statement must also be provided to all applicants or clients by both verbal and written means. At the WSA level, handbooks and brochures for the applicants, program participants and employees include the statement “A equal opportunity employer” and offer material in alternate formats.  The “Marketing Style Guide” states “Add a TTY number to all brochures and printed materials.

At the WSA level, the EO officer is responsible for discussing with the contact person the need for inclusion of the TTY number in all notices, brochures, and other written material.  Contact persons were instructed that whenever a voice telephone number was listed, there should also be a TTY number.  Alternatively, the Minnesota Relay System can also be used when it is not feasible to purchase or lease a TTY.

MDES conducts orientation sessions for all new employees of the department. WorkForce Center partners are invited to attend these sessions.  The sessions include introduction to the reasonable accommodation and nondiscrimination policies with an explanation of each and a review of State and MDES resources.  Program access responsibilities under the ADA are also identified.

5. Universal Access

The State, through the “Local Planning Guidelines” instructed the WSAs to describe how the WSA would meet the needs of special populations, including individuals with disabilities.

Outreach activities and communications about WIA Title I services, both within and outside of the WorkForce Center system, will be targeted on special populations through job fairs, seminars, brochures, participation at various conferences etc.
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The “Marketers Guide” states, “Universal design requires that services and products be equitable and flexible in use in order to accommodate a wide range of physical, perceptual, communication and cognitive abilities as well as a variety of environments.”  This Guide is used for planning events such as job fairs.

6. Obligation Not to Discriminate on the Basis of Disability

In General.  Availability of public transportation is one of the criteria for site location of WorkForce Centers.  Site locations have been rejected when the access to public transportation has been lacking.
  The Local Planning Guidelines includes the following inquiry:  “How will the WSA ensure that WorkForce Centers are accessible in the following ways…accessible to all individuals through public transportation when public transportation is available to the community?”

MDES has issued a policy “Job Order Taking Policy: Labor Disputes/Discrimination” which specifies that MDES is committed by laws and regulations to refer qualified applicants on job orders regardless of…disability.

Modifications of testing procedures are routinely provided for individuals with disabilities.

Reasonable Accommodation/Reasonable Modifications.  MDES program manuals provide specific policy and procedures for providing reasonable modification for program participants.
  For example, the “WorkForce Center ADA Compliance Guide”
 specifies that policies, practices, and procedures of a public entity must be modified when necessary to avoid discrimination against people with disabilities, unless to do so would fundamentally alter the nature of the service, program or activity.  The following topic areas are included in the Guide:

· Policy and procedure review

· Conduct self-evaluation

· Assign areas of responsibilities

· Monitor programs

· Provide training

· Procedure for requesting modification

· Notice and forms

· Review eligibility requirements

· Establish grievance procedure

· Budget process (program modifications, alternative formats, reasonable accommodations)
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The Local Planning Guidelines includes the following inquiry:  “How will the WSA ensure that WorkForce Centers are accessible in the following ways…fully accessible in terms of all One-Stop services, WIA program services, and partner services?”

Programmatic and Architectural Accessibility.  MDES conducts on-site inspection of all WorkForce Centers and uses an Access Survey Tool developed by the Minnesota State Council on Disability.  The Access Survey incorporates ADAAG and the Minnesota State Building Code.
  In addition, Minnesota incorporates the “Addendum to the Building Survey” in its on-site reviews.  This tool specifically identifies features unique to the Resource Areas.  The Office Identification Policy provides WorkForce Centers with guidance on signage requirements that include color contrast, size, Braille and placement of signs.
  As of the date the MOA was submitted to CRC, an Access Manual was under development to use in the WorkForce Center system that will provide information on the availability of assistive technology and The Access Team Self-Assessment Process has been presented to management for implementation in FY 2001.

The Local Planning Guidelines includes the following inquiry:  “How will the WSA ensure that WorkForce Centers are accessible in the following ways…fully accessible to individuals with disabilities in regard to the physical site and program space and fully accessible regarding electronic and self-service program components.j

Most Integrated Setting Appropriate.  Services and programs must be delivered in the most integrated setting appropriate.  Included under this requirement is the principle that integration of people with disabilities is the goal of the law.
  One of the most effective means of providing integrated program services is through the development of a welcoming, inclusive environment.

Effective Communication.  Public entities are required to ensure that applicants, participants, and members of the public with disabilities have communication access that is equally effective as that provided to people without disabilities.  The WorkForce Center system provides a variety of communication methods that provide effective access, including
:

· Brochures, announcements and written materials available in alternate formats

· A general resource guide which identifies resources for obtaining alternate formats
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· ODEO produced a guide on Sign Language Interpreter Services

· Interpreter and Alternate Format Services and Accessibility Information Guide

The “Marketing Style Guide” states, “Add a TTY number to all brochures and printed materials.  Verify that the TTY number is accurate and monitored.  This oversight ensures that the TTY number is correct, that the TTY equipment is working and the calls are monitored. Minnesota Workforce Centers are required to have at a minimum one TTY per site.  During October, ODEO conducts a TTY calling survey of all WorkForce Centers via the TTY to ensure continued and proper use.  Each WorkForce Center has a primary and backup staff person designated to monitor the TTY.”

Minnesota WorkForce Centers and MDES web pages have been reorganized to offer two formats.  While one format contains many graphics and is multi-colored, another version of the same web site is available with text only and is in two-color contrast for ease of reading.

Minnesota UI service has a central “Teleclaim” reporting system that UI customers can call to record their UI reporting information.  To serve individuals who are deaf and hard of hearing, UI has purchased a software package call “Nextalk.”  If an individual calls the TTY phone number a screen automatically pops up on one of the technician’s screens providing a TTY.

One of Minnesota WorkForce Center’s core partners, State Services for the Blind, has a Communication Center providing transcription services and reading materials in alternate formats.

At the WSA level, to further assist customer’s needs, each Minnesota WorkForce Center Resource Area has assistive technology available.  At a minimum, VCRs and TV monitors with closed-captioning capability have been purchased.  An Ovac Reader allows print materials to be read by a customer who has limited vision.  “ZoomText” has been installed in each of the 53 Resource Areas and provides the capability of increasing the print on each software package being used on that computer.  Pocket talkers are provided for hard of hearing customers. Posters identifying the Assistive Technology were distributed to all WorkForce Centers.

WSAs provide extensive videos for use by consumers.  No videos are purchased which do not include closed-captioning.
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Minnesota distributes a Guide describing how to communicate to persons with disabilities, including:

· General considerations

· People First terminology

· Physical disabilities

· Visual disabilities

· Hearing disabilities

· Speech disabilities

· Cognitive disabilities

7. Monitoring

The “WIA Title I, Subtitle B Compliance Review Checklist (Systems Review Part II)” includes the following questions pertaining specifically to individuals with disabilities:

· Per the ADA self-assessment, have requested modifications to enhance physical and programmatic accessibility been completed?

· How is it ensured that communication with registrants, participants, employees, applicants for employment and other members of the public who are disabled are as effective as communication with others?

· What auxiliary aids or services are available to any individual who is a beneficiary of WIA Title I services?

· What telecommunication devices are available for communicating with the hearing impaired?

· How do individuals, including those with visual or hearing impairments, obtain information on the location of accessible services and facilities?

· How does the WSA assure that it and/or any recipient of WIA funds, including eligible training providers and OJT employers, can provide reasonable accommodation (modifications or adjustments) to enable disabled qualified individuals to receive services or training equal to that provided to qualified individuals without disabilities?

The Local Planning Guidelines includes the following inquiry:  “How will the WSA ensure that WorkForce Centers are accessible in the following ways:

· Accessible to all individuals through public transportation when public transportation is available to the community;
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· Fully accessible to individuals with disabilities in regard to the physical site and program space;

· Fully accessible regarding electronic and self-service program components;

· Fully accessible in terms of all One-Stop services, WIA program services, and partner services?”
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C.  NEW JERSEY

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The State of New Jersey Department of Labor is the agency responsible for implementation of WIA.  The Department of Labor’s Equal Opportunity program resides within the Office of Employee, Management and Equity Services.  The State Employment and Training Commissions (SETC), along with Workforce New Jersey Employment Services, which are directorates within the State Department of Labor, provide support to the State’s Equal Opportunity program.

2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· “Designation of Local Equal Opportunity (EO) Officers and Local EO Representatives”  (Equal Opportunity Bulletin No. 02-2000, September 13, 2000)

· “Equal Opportunity Initial and Continuing Notification: Posters, Flyers, EO Notice on Websites and Other Communications”  (Equal Opportunity Bulletin No. 03-2001, February 26, 2001)

· “Universal Access”  (Equal Opportunity Bulletin No. 01-2001, February 26, 2001)

· “Compliance with Section 504 of the Rehabilitation Act of 1973, as amended”  (Equal Opportunity Bulletin No. 05-2001, February 26, 2001)

· “Guidance Information Regarding Equal Opportunity Monitoring”  (Memo dated January 16, 2001)
· “Equal Opportunity Onsite Compliance Review”
3. Designation of State and Local Equal Opportunity Officers

On September 13, 2000, Equal Opportunity Bulletin 02-2000 and transmittal memo were issued regarding designation of Local Equal Opportunity Officers and representatives to WIA grant recipients, Workforce Investment Board Chairpersons and Directors, One-Stop Operators and partners and Local Equal Opportunity Officers.  In addition the document references the State Equal Opportunity Officer.
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The duties of a local EO Officer include:

· To ensure that communications or brochures contain the appropriate taglines.

· To ensure that facilities, programs, services, information, and equipment (e.g., computer hardware and software) are accessible to individuals with disabilities.

4. Notice and Communication

Equal Opportunity Bulletin 03-2001
 provides guidance to WIA Grant recipients, Workforce Investment Board Chairpersons, One-Stop Operators and Partners, Local Workforce Investment Area Directors, Local Office Managers, Local EO Officers and representatives concerning the required notice and communication system.  “Equal Opportunity is the Law” posters establish the State’s initial notification and contain the required language specified in the Federal regulations.  It also provides the names, addresses, telephone numbers, TDD number of the State EO officer as well as Local EO officers and representatives.

The State has established a system for documenting receipt of the Notice by all applicants and participants (either electronically or manually).  To ensure that individuals with disabilities are effectively given their rights, posters and flyers are made available, on request, in Braille, large print and other formats such as oral or sign language communication.

All recruitment brochures and other materials routinely made available to the public include the taglines “… (agency name) is an equal opportunity employer and equal opportunity program.  Auxiliary aids and services are available upon request to individuals with disabilities.”  Where the telephone number is included on publications, a TDD/TTY number or equally effective means of communication with individuals with hearing impairments are also included.

5. Universal Access

Equal Opportunity Bulletin No. 01-2001 “Universal Access” was issued on February 26, 2001.  The Bulletin includes specific instructions to satisfy the regulatory requirements regarding universal access for persons with disabilities.
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· When advertising programs and activities in the various media (including the internet), ensure that individuals with disabilities are targeted and included in those publications, stations, and websites.

· Advertisements or program offerings should be shared with schools and community service agencies that serve individuals with disabilities.

· A list of various media, schools, and community service agencies should be developed and maintained at the LWIA level for advertisement and recruitment purposes.

· Efforts should be made to consult with community service agencies and One-Stop partners about ways to improve outreach and service for individuals with disabilities.  A record of these efforts should be maintained for monitoring purposes.

· As developed, samples of advertisements, public service announcements, posters and recruitment material that take into account the requirement for universal access should be maintained for monitoring purposes.

· The special needs of various groups such as individuals with disabilities should be considered when advertising, recruiting, and preparing brochures or other types of publications and electronic communications.

· The LWIAs, local boards, and One-Stop centers should obtain Census or other reliable information to determine the characteristics of individuals in the area who could potentially use WIA Title I-financially assisted services.

To ensure that LWIAs are adequately outreaching to all potential customers, the state has conducted an assessment of each labor market area to determine population profiles.  From this data, in comparison with those being served, it can assist in determining any potential disparities or underserved groups.  This assessment is conducted prior to a local on-site review.  The State workforce web site provides accommodations for individuals with disabilities.

6. Obligation Not to Discriminate on the Basis of Disability

In General.  The State issued Equal Opportunity Bulletin 05-2001 “Compliance with Section 504 of the Rehabilitation Act of 1973, as amended” (February 26, 2001).  This Bulletin includes attachments/checklists that should be used by recipients as a self-evaluation to ensure compliance with Federal regulations.  The State supplemented this Bulletin with technical assistance guidance documents 
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including the ETA Training and Employment Information Notice No. 16-99 which included the Section 188 regulation and several checklists developed by ETA and the U.S. Department of Justice.

According to the Bulletin, program access includes computer software/internet access by individuals with a visual and/or hearing impairment, customer services, application process, benefit determinations, testing and assessment instruments and procedures, other selection criteria, counseling, hearings, classroom instruction, orientation sessions, and job placement services that take into account the needs of individuals with disabilities.

Reasonable Accommodation/Reasonable Modification.  According to the MOA, each recipient is committed to making reasonable accommodations to individuals with disabilities to enable their full participation in all services, training, and other benefits or aids.  It is understood that accommodations must be effective and at a minimum qualitatively equivalent services, training, benefits, or aids.

Equal Opportunity Bulletin No. 05-2001 includes the State’s policy regarding the provision of reasonable accommodations.

· Reasonable accommodations should be made when requested by individuals with disabilities to enable their participation in self-service, core services, intensive services, training, and another benefits or aids.  Accommodations must result in the delivery of effective and, at a minimum, qualitatively equivalent services, training, benefits, or aids.

· An automatic referral to a program/agency that is designed solely for individuals with disabilities may not suffice as a reasonable accommodation if the customer desires (and it is reasonable) to participate in “mainstream” services, activities, training, benefits, or aids.

· An individual need not reference either ADA or Section 504 of the Rehabilitation Act when asking for an accommodation.  Also, if it appears that an otherwise eligible or qualified individual may need an accommodation, a program official may ask the individual if he or she can participate in a specific activity with or without a reasonable accommodation.  The individual’s response is controlling.  If the individual indicates that an accommodation is not needed, further inquiries about the disability or accommodation must cease.
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· Application forms should state that a response to a question relating to disability status is strictly voluntary and that any question regarding whether or not a person is disabled is for statistical purposes and to meet Federal affirmative obligations.

· Specific medical information gathered at a counseling session should be for arranging an accommodation for an otherwise qualified individual with a disability.  Such medical information must be maintained in a separate, secure file that is only available to authorized individuals.

· Reasonable accommodation efforts or declination of same by the program for reasons of undue hardship must be documented to such an extent that an authorized review of these records will show that the civil rights of individuals with disabilities were not violated.

· When an accommodation is not granted because of undue hardship or fundamental alteration of a program, service, activity, training, benefit or aid, then a written statement to this effect must be provided to the individual for whom the accommodation was being considered.

· In either case, the program (to the maximum extent possible) must take any other action that would not result in either an undue hardship or fundamental alteration in order to provide an individual with a disability a service, activity, benefit or aid.

· Recipients of WIA Title I financial assistance are not required to furnish personal services such as assistance in toileting, eating, and dressing.

Equal Opportunity Bulletin No. 05-2001 also recognizes that WIA presents new challenges to ensuring access and accommodations.  The increased use of self-directed computerized services through a “virtual” One-Stop is one example.  Policymakers and program operators need to assess how the current employment and training infrastructure meets the requirements of equity and fairness for individuals with disabilities.

Programmatic and Architectural Accessibility.  According to Equal Opportunity Bulletin No. 05-2001, it is the responsibility of all program administrative and operating staff to ensure that WIA Title I-financially assisted programs, services, activities, benefits or aids are accessible to individuals with disabilities and that there is a general state of preparedness to accommodate the reasonable requests or needs of qualified individuals with disabilities.  Accordingly, steps should be taken to review access to facilities, programs, services, activities, benefits or aids and to make modifications as necessary.

38

Physical access to a facility includes driveways, walkways, passageways, parking lots, ramps, buildings, entrances, doors, stairs, elevators, bathrooms, meeting rooms, cubicles, furniture, computers/keyboards, 

telephones, and water fountains.  If a convenience such as a public telephone or water fountain is in place, then it or a similar convenience should be available to individuals with disabilities.

Most Integrated Setting Appropriate.  According to Equal Opportunity Bulletin No. 05-2001, maximum efforts must be made to administer and operate programs, activities, services, benefits and aids in the most integrated setting possible so that participation by qualified individuals with disabilities is possible.  It is clear that an automatic referral to a program/agency that is designed solely for individuals with disabilities may be discriminatory and will not suffice as a reasonable accommodation if the customer desires to participate in “mainstream” services, activities, training, benefits, or aids.

Effective Communication.  According to Equal Opportunity Bulletin No. 05-2001, communications with individuals with disabilities must be as effective as communications with others.  As necessary, this includes auxiliary aids and services, telecommunications devices or relay services, information about the existence and location of accessible services, activities, and facilities.  The international signage for accessibility must be placed at the appropriate entrances to a facility that house programs, services, activities, benefits or aids financially assisted by WIA Title I funds.  Signs should be posted in a public reception area stating, “If you need assistance or an accommodation please alert one of the staff of this facility.”

Workforce New Jersey and One-Stop Centers with NJDOL as a lead agency have long standing agreements with the New Jersey Commission for the Blind and Visually Impaired and New Jersey Division of Deaf and Hard of Hearing to provide services to customers that may need assistance.
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7.  Monitoring

A memorandum “Guidance Information Regarding Equal Opportunity Monitoring” (January 16, 2001, explains typical activities to take place during a visit by NJDOL EO staff:

· Analysis of universal access will include a determination of whether the local office/LWIA is reaching the broadest potential client pool when compared to local labor market Census data.

· Interviews with staff to determine awareness of basic EO requirements such as facility and program accessibility for individuals with disabilities.

· Inspection of facility and programs to determine accessibility for individuals with disabilities.  The review elements include inspection of parking lots/spaces, cut-outs on sidewalks, ramps, universal signage for the disabled, entrance doors, entrance widths, elevators (as appropriate), passageways, cubicles/offices, bathrooms, water fountains, public telephones, and computer hardware/software.  Facility inspections may include a visit to a local training facility that receives WIA funds.  The agency self-evaluation will be used as a reference point during inspection activities.

Monitoring instruments include the following inquiries specifically related to persons with disabilities:

· Observation of the counseling process:

· Was information phrased in language easily understood?

· If sensory impaired customer, was an effective communication procedure available?

· Were other supplementary programs explained to the communication procedure available?

· Staff questions:

· Have you ever received training in ADA?

· Does your local supervisor or manage discuss…ADA and accessibility (physical, visual, hearing or language) with the staff?

· What arrangements are made to provide services to the visually impaired, deaf clients, and non-ambulatory customers?
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D.  NEW YORK

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The State-level EO Officer is housed in the Division of Equal Opportunity Development in the NYS Department of Labor.

2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· “Policy Statement on Discrimination Against Persons with Disabilities”

· “Local Workforce Investment Areas’ Designated Equal Opportunity (EO) Officers”  (Workforce Development System Technical Advisory -1-12, May 31, 2001)

· “Notice and Communication Required By Section 188”  (December 31, 2001)

· “Request for Reasonable Accommodation”

· “An Orientation and Mobility Primer: A Self-Evaluation for Workforce Development One-Stop Providers Serving Customers Who Are Blind and Visually Impaired”  (Workforce Development System Technical Advisory 01-16, June 22, 2001)

· “Accessibility of One-Stop Systems for Individuals with Disabilities”  (Workforce Development System Technical Advisory 00-21, May 16, 2000)
· “Local Workforce Investment Area Monitoring and Compliance Review Checklist”  (February 4, 2002)
3. Designation of State and Local Equal Opportunity Officers

The State-level EO Officer is housed in the Division of Equal Opportunity Development in the NYS Department of Labor.
  The policy governing the designation of local-level EO officers was issued in technical advisories dated January 22, 2001 and May 31, 2001.
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The identity of the State-level EO officer is made known to applicants, participants, employers, the public and employees by the following methods, among others:

· Posting the Notice “Equal Opportunity is the Law” prominently, in 

reasonable numbers and places in local One-Stop and Department of Labor offices.  The poster includes the name, organization name, address, email address, telephone and TDD/TTY numbers of the EO officer.

· A copy of the Notice will be provided to each individual registering for employment services in the One-Stop system. A notation that the Notice was provided to the registrant is placed in their electronic record.

· Publishing the name of the State-level EO officer in the Department’s General Administrative manual.

· Written notice will be given out to potential participants and participants during the orientation and application process for employment and reemployment services.

· There will be a special web page for Equal Opportunity and nondiscrimination information on the NYS Department of Labor website.

Local LWIAs make the name of their local-level EO officers known to applicants, participants, employers, the public and employers by the following methods, among others:

· Posting the notice “Equal Opportunity is the Law” prominently, in reasonable numbers and places in local One-Stop and Department of Labor offices.  The poster includes the name, organization name, address, email address, telephone and TDD/TTY numbers of the EO officer.

· LWIAs will be advised to communicate the name of the LWIA EO officer in internal memos and other written or electronic communications and in handbooks and manuals.

· Ensuring the Notice is made available to each participant and made a part of the participant’s file.

· Reviewing the content of the Notice with potential participants and participants during orientation and application processes.

4. Notice and Communication

NYSDOL produced a series of “Equal Opportunity is the Law” posters and transmitted them to the LWIAs.  Recipients disseminate their equal 
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opportunity policy to registrants, applicants, participants, employees, unions or professional organizations that hold collective bargaining or professional agreements with recipients, subrecipients and to members of the public, including those with impaired vision or hearing.  Taglines are used in recruitment brochures and other materials made available to the public.

NYSDOL uses the following means to make the Notice available to individuals with disabilities:

· Large print and Braille versions of the Notice are available or the Notice is read to individuals with visual impairments.  Where the Notice has been provided in alternative format to individuals with visual impairments, a record is made that such Notice has been given and is made part of the participant’s file.

· Readers are made available to the visually impaired for use with websites where notice is electronically posted at NYSDOL and LWIA sites, including One-Stop Centers.

· Individuals filing for unemployment benefits by telephone can receive information about the Notice via the TDD/TTY number (a copy of the Notice is provided in the unemployment insurance handbook)

· When requested, sign language interpreters are made available to persons with hearing impairments should they have questions about the Notice or the filing process.

All NYSDOL recruitment brochures and other marketing materials are processed through the Office of Communications.  The requirement to include the taglines “Equal opportunity employer/program” and “auxiliary aids and services are available upon request to individuals with disabilities” in the Department’s marketing materials has been standardized within that Office.
  The taglines are also included whenever it publishes or broadcasts program-related information.

NYSDOL includes the TDD/TTY number on all its recruitment brochures and other materials.  As part of its monitoring function, DEOD staff review local recruitment and marketing materials to verify that a TDD/TTY number is indicated or that an equally effective means of communication with individuals with hearing impairments is provided.
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5. Universal Access

LWIAs are monitored to determine if they have taken appropriate steps to ensure that they are providing universal access to their WIA Title I-financially assisted programs and activities.  The reviewer assesses whether reasonable efforts were made to include individuals with disabilities.  The reviewer assesses outreach efforts such as:

· Advertising recipient’s programs and activities in the media (newspapers/radio/television broadcasts) that specially target various populations;

· Sending notice about openings in the recipient’s programs and or activities to schools or community service groups that serve various populations;  and

· Consulting with appropriate community service groups about ways in which the recipient may improve its outreach and service to various populations.

The specific questions regarding universal access are as follows:

· Has the LWIA established for itself and its subrecipients guidelines for reaching specific groups to ensure inclusion of the largest ranges of individuals who could potentially avail themselves of the services and programs of the LWIA or sub recipient?

· Describe the outreach plans developed by the LWIA and or subrecipient.

· Describe or attach brochures, recruitment and publicity materials used by the LWIA.

· Do the materials carry the appropriate tag lines?

· Describe any policies and procedures disseminated by the LWIA that ensure there is a system for assuring the persons with disabilities participate in the most integrated setting appropriate when accessing programs and services.

· Describe any directives issued by the LWIA that ensure that communication is as effective with individuals with disabilities as it is with others.
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WDS Technical Advisory 62-99 transmitted the Planning Guides for local boards. The planning documents ask local boards to provide critical information regarding universal access and outreach. Key questions include:

· Describe the employment and training needs of individuals with disabilities and what strategies the local workforce investment system has developed to meet these needs.

· Define what “access” means within your local One-Stop system. Describe how access to appropriate services from each of the partners will be achieved (e.g., telephone or paper referral, technology links, out stationing of staff, cross training) within your One-Stop centers.

The State has sponsored a series of workshops for local workforce investment areas to provide suggestions for outreaching and serving 

individuals with disabilities and to offer strategies for marketing One-Stop system services.  Examples of recommended marketing strategies include:

· Promote One-Stop system services using existing outreach and marketing avenues of individual One-Stop partners.

· Tailor service messages to the population you are attempting to reach.

· Market your message using a full range of media: newspaper, radio, web pages, flyers, bulletin boards, presentations to community groups.

· Use your satisfied customers to help market your services to new customers.

The Division of Equal Opportunity Development DEOD) provided copies of “Conducting a Community Audit” to each of the EO officers across the State on December 19, 2001 DEOD is available on an ongoing basis to provide technical assistance and guidance to local areas interested in refining their outreach and recruitment efforts to ensure equitable services.

MOUs must include, or must be modified to include, equal opportunity and nondiscrimination assurances for all One-Stop partners.

EO officers will be enlisted to participate by sharing or nominating individuals from their LWIAs to share “best practices” for ensuring programmatic and physical accessibility to individuals with disabilities in One-Stop systems.
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6. Obligation Not to Discriminate on the Basis of Disability

In General.
Reasonable Accommodation/Reasonable Modifications.  NYSDOL has issued a policy statement on Discrimination Against People with Disabilities and a Request for Reasonable Accommodation Procedure for all its employees and customers.
  The MOA describes how the State ensures that recipients provide reasonable accommodation and modifications by setting forth the relevant questions in the monitoring instruments:

· The Local One-Stop system has a procedure in place for customers to request accommodations/modifications.

· Supervisory staff knows how to proceed if an accommodation/modification is requested.

· A specific staff member has been designed to coordinate reasonable accommodations/modifications including determining when an accommodation/modification is or is not reasonable.

· Reasons for refusing to provide accommodations/modifications are documented and whether the affected individual is provided with a copy of the document.

· Auxiliary aids and services are provided for or readily attainable in service delivery environments, including off-site meetings, training and social events.

The “Reasonable Accommodation” form includes the following instructions: Please attach a physician’s statement describing (1) limitations placed on life functions and activities and (2) how the reasonable accommodation will enable the applicant to execute the duties.  In certain circumstances a physician’s statement will be in appropriate.  All information pertaining to a request will be kept confidential, maintained separately from personnel records and used only in conjunction with the Department’s affirmative action efforts.

· Describe your request.

· Describe how this request will allow you to perform your job.

· Approval…The conditions of this accommodation are as follows

· Disapproval.  The request is denied for the following reasons.

· Review by Supervisor.  I have reviewed this request and agree with the findings of the ADA Coordinator.
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Programmatic and Architectural Accessibility.  LWIA grant recipients were provided with information to assist them develop accessible infrastructure and programmatic access for people with disabilities in May 2000, including copies of transmittals from U.S. Department of Labor (Notice No. 16-99) and U.S. Department of Justice.  DEOD conducts on-site monitoring of LWIA One-Stop Centers using its “ADA Premise Review” to verify that they meet the ADAAG standards.
  In addition, DEOD staff review whether:

· The recipient has developed a transition plan to make its site/program more accessible, and if so, whether or not the recipient is adhering to its plan.

· The recipient has implemented procedures to ensure that interested persons, including persons with impaired vision or hearing, can obtain information as to the existence and location of services, activities, and facilities that are accessible to and usable by individuals with disabilities.

· Software used in the program is accessible to individuals with disabilities

· Information Transaction Machines (e.g., computer kiosks) are accessible and usable by most people with disabilities.

Most Integrated Setting Appropriate.  Recipients have been apprised of their need to serve individuals with disabilities in the most integrated setting appropriate to that individual through the issuance of technical advisories.  In addition, the monitoring instrument reviews whether “the program gives priority to selecting methods that offer programs and activities to individuals with disabilities in the most integrated setting possible.”

Effective Communication.  Recipients have been advised of their requirement to communicate with persons with disabilities as effectively as with others through the issuance of technical advisories.  During onsite monitoring visits, DEOD checks whether recipients:

· Furnish appropriate auxiliary aids and services to afford individuals with disabilities an equal opportunity to participate in a program or activity.

· If communicating by telephone, use telecommunication devices for individuals with hearing impairments (TDDs/TTYs) or equally effective communication systems.
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· Ensure customers, including individuals with visual or hearing impairments, can obtain information as to the existence and location of accessible services, activities, and facilities.

In addition, as part of its monitoring function DEOD conducts on site reviews of One-Stop Centers to verify:

· Staff are familiar with communication procedures to assist blind and visually impaired individuals:

· Importance of verbalizing directions.

· Need to initiate introductions to customers who are visually impaired.

· Need for verbally communicating important information that is not readily apparent to a person who is visually impaired.

· Aware of alternatives available in their One-Stop Center to handing out materials in normal size print.

· Understand how to use signature guide.

· The Center provides auxiliary aids and services such as (these are not required, but are a menu of alternatives that might be made available):

· Qualified interpreters

· Assistive listening headsets

· Closed and open captioning on videos

· Telecommunication devices for deaf persons

· Computers that allow voice input and output

· Readers

· Taped texts

· Brailled materials

· Videotext displays

· Transcription services.

· The LWIA indicates that a TDD/TTY number or an equally effective means of communication with individuals with hearing impairments is noted on its local recruitment and marketing materials whenever a phone number is included.

· The LWIA includes the tag line “auxiliary aids and services are available upon request to individuals with disabilities” on its local recruitment and marketing materials.

48

On June 22, 2001, LWIAs were provided with a copy of “An Orientation and Mobility Primer:  A Self-Evaluation for Workforce Development One-Stop Providers Serving Customers Who are Blind and Visually Impaired.”

7. Monitoring

Set out below are inquiries made by reviewers monitoring compliance with the provisions of Section 188 of WIA pertaining specifically to persons with disabilities:

Notice and Communication:

· The LWIA recipient provides the tag lines “equal opportunity employer/program” and “auxiliary aids and services are available upon request to individuals with disabilities” in recruitment brochures and other materials that are ordinarily distributed or communicated in written and/or oral form, electronically, and/or on paper, to staff, clients, or the public at large, to describe program financially assisted under Title I of WIA, or the requirements for participation by recipients and participants.
· The recipient includes the telephone number of a TDD/TTY or relay system on any materials including a telephone number.
· The recipient indicates that its WIA Title I-financially assisted programs or activities are equal opportunity employers/programs (or has otherwise indicated that discrimination in the WIA Title I-financially assisted program or activity is prohibited by law) and that auxiliary aids and services are available upon request to individuals with disabilities in any published or broadcast program information in the news media.

Universal Access:

The reviewer assesses whether reasonable efforts were made to include individuals with disabilities.  The reviewer assesses outreach efforts such as:

· Advertising recipient’s programs and activities in the media  (newspapers/radio/television broadcasts) that specially target various populations;

· Sending notice about openings in the recipient’s programs and or activities to schools or community service groups that serve various populations;  and

· Consulting with appropriate community service groups about ways in which the recipient may improve its outreach and service to various populations.
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The specific questions regarding universal access are as follows:

· Has the LWIA established for itself and its subrecipients guidelines for reaching specific groups to ensure inclusion of the largest ranges of individuals who could potentially avail themselves of the services and programs of the LWIA or subrecipient?

· Describe the outreach plans developed by the LWIA and or subrecipient.

· Describe or attach brochures, recruitment and publicity materials used by the LWIA.

· Do the materials carry the appropriate tag lines?

· Describe any policies and procedures disseminated by the LWIA that ensure there is a system for assuring the persons with disabilities participate in the most integrated setting appropriate when accessing programs and services.

· Describe any directives issued by the LWIA that ensure that communication is as effective with individuals with disabilities as it is with others.

Reasonable Accommodation/Reasonable Modifications

The MOA describes the how the State ensures that recipients provide reasonable accommodation and modifications by setting forth the relevant questions in the monitoring instruments:

· The Local One-Stop system has a procedure in place for customers to request accommodations/modifications.

· Supervisory staff knows how to proceed if an accommodation/modification is requested.

· A specific staff member has been designed to coordinate reasonable accommodations/modifications including determining when an accommodation/modification is or is not reasonable.

· Reasons for refusing to provide accommodations/modifications are documented and whether the affected individual is provided with a copy of the document.

· Auxiliary aids and services are provided for or readily attainable in service delivery environments, including off-site meetings, training and social events.
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Programmatic and Architectural Accessibility

DEOD staff review whether:

· The recipient has developed a transition plan to make its site/program more accessible, and if so, whether or not the recipient is adhering to its plan.

· The recipient has implemented procedures to ensure that interested persons, including persons with impaired vision or hearing, can obtain information as to the existence and location of services, activities, and facilities that are accessible to and usable by individuals with disabilities.

· Software used in the program is accessible to individuals with disabilities.

· Information Transaction Machines (e.g., computer kiosks) are accessible and usable by most people with disabilities.

Most Integrated Setting Appropriate

The monitoring instrument reviews whether “the program gives priority to selecting methods that offer programs and activities to individuals with disabilities in the most integrated setting possible.”

Effective Communication

During onsite monitoring visits, DEOD checks whether recipients:

· Furnish appropriate auxiliary aids and services to afford individuals with disabilities an equal opportunity to participate in a program or activity.

· If communicating by telephone, use telecommunication devices for individuals with hearing impairments (TDDs/TTYs) or equally effective communication systems.

· Ensure customers, including individuals with visual or hearing impairments, can obtain information as to the existence and location of accessible services, activities, and facilities.

In addition, as part of its monitoring function DEOD conducts on site reviews of One-Stop Centers to verify:

· Staff are familiar with communication procedures to assist blind and visually impaired individuals:
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· Importance of verbalizing directions.

· Need to initiate introductions to customers who are visually impaired.

· Need for verbally communicating important information that is not readily apparent to a person who is visually impaired.

· Aware of alternatives available in their One-Stop Center to handing out materials in normal size print.

· Understand how to use signature guide.

· The Center provides auxiliary aids and services such as (these are not required, but are a menu of alternatives that might be made available):

· Qualified interpreters

· Assistive listening headsets

· Closed and open captioning on videos

· Telecommunication devices for deaf persons

· Computers that allow voice input and output

· Readers

· Taped texts

· Brailled materials

· Videotext displays

· Transcription services

· The LWIA indicates that a TDD/TTY number or an equally effective means of communication with individuals with hearing impairments is noted on its local recruitment and marketing materials whenever a phone number is included.

· The LWIA includes the tag line “auxiliary aids and services are available upon request to individuals with disabilities” on its local recruitment and marketing materials.
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E.  TEXAS

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The Texas workforce development system includes the Texas Council on Workforce and Economic Development (TCWEC), the Workforce Commission (TWC), local workforce development boards (LWDBs), and workforce centers.

2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· “WIA Nondiscrimination and Equal Opportunity” Regulation  (Subchapter F)

· “Designation of Equal Opportunity Officers”  (EO Letter 01-01, February 6, 2001)

· “Required WIA Notice and Communication”  (EO Letter 02-01, February 8, 2001)

· “Request for Reasonable Accommodation”  (Form P-14A, Instructions)

· “Texas Accessibility Standards”

· “Workforce Center Self-Evaluation”

· “On-Site Compliance Review Monitoring Tool”

3. Designation of State and Local Equal Opportunity Officers

At the State level, the Director of Administrative Support for the TWC is the designated EO Officer.  Dissemination of the EO Officer designation includes identification by name, position, title, business address, e-mail address (if applicable) and telephone number (including TTY/TDD) on all internal and external communication regarding nondiscrimination and equal opportunity provisions.  At the local level, all WIA recipients, except small recipients and service providers, must make a local-level EO officer appointment and all related information public to all applicants, eligible applicants, participants, employees, applicants for employment and members of the public.  Local-level EO Officers, who do not perform EO Officer functions on a full-time basis, must describe all responsibilities, including those performed as the EO Officer, on their position descriptions.
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4. Notice and Communication

TWC and its recipients provide initial and continuing notice that they do not discriminate on any prohibited ground and assure that communication with persons with disabilities are as effective as communication with others.  TWC communicates nondiscrimination/equal opportunity policies to WIA recipients through the State Workforce Investment Plan, the Adopted WIA nondiscrimination rules, and the MOA.  Texas’ system of policy communication includes dissemination of an EO Policy Notice, dissemination of the EO policy statement with appropriate taglines, dissemination of required TTY numbers and compliance reviews.

Each recipient is required to post the Notice prominently in reasonable numbers and places, disseminate it in appropriate written electronic formats, include it in handbooks or manuals, and make it available to each participant as well as a part of each participant’s individual record.  The Notice must also be provided in appropriate formats to individuals with visual impairments.  When the Notice is given in an alternate format to a participant with a visual impairment, this must be documented in the participant’s individual record.

All recipient publications must include the EO policy statement that indicates the recipient is “an equal opportunity employer/program.”  Additionally, all recipient publications must include the appropriate tag lines “auxiliary aids and services are available, upon request, to individuals with disabilities.”
  Further, recipients must ensure that all brochures, publications, and broadcasts include a TDD/TTY number or provide equally effective means of communication with individuals who are hearing impaired e.g., The Texas Relay system.

5. Universal Access

To assist LWDBs in the implementation of WIA requirements, which include universal access obligations, TWC has issued the “Board Planning Modification” Guidelines and disseminated the video “One-Stop:  Access for Everyone” created by U.S. Department of Labor.  The Board Planning Modification Guidelines require that local Boards submit for TWC approval strategic and operational plans outlining how universal access will be achieved, including outreach to broaden the composition of the pool of those considered for participation or employment in their WIA Title I-financially assisted programs and/or activities in an effort to include, among others, persons with disabilities.
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To ensure that training and placement services are provided, local Boards 

must include a description of local policies and procedures in their strategic and operational plans to, among other things, identify and address barriers to participation and identify and refer individuals to supportive services depending on individual need.

The TWC EO Department is responsible for assisting in the development of recruitment strategies, marketing efforts, and an outreach plan that includes at least two aspects:

· Identification of the population to be served, including, among others, persons with disabilities.

· Development of strategies to involve various resources, seeking when appropriate, assistance from community-based organizations and advocacy groups.

Boards are also required to conduct comprehensive assessments and other intensive services in meeting the needs of specialized populations.

To ensure persons with disabilities receive quality services throughout the State, TWC has joined with the Texas Rehabilitation Commission and the Texas Commission for the Blind in a commitment to recognize Texas Worforce centers demonstrating exemplary service to persons with disabilities.  In addition, Texas has set aside and is seeking $2 million to develop, maintain, and enhance the One-Stop Service delivery system for persons with disabilities.

6. Obligation Not to Discriminate on the Basis of Disability

In General.  The State of Texas communicates the specific discriminatory actions based on disability that are prohibited by the Federal regulations.

Reasonable Accommodation/Reasonable Modifications.  Policies and procedures at the State and local level related to disability issues such as reasonable accommodations and reasonable modifications must be established and available for review by TWC.
  A recipient is not required to take any action that it can demonstrate would result in a fundamental alteration in the nature of a service, program, or activity or in undue financial and administrative burdens.  In those circumstances when a recipient believes that a proposed action would fundamentally alter any WIA Title I-financially assisted program and/or activities or would result in 
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undue financial and administrative burdens, such recipient has the burden 

of proving that the action would result in such an alteration after considering the factors listed in the Federal regulations.  A copy of the decision, accompanied by a written statement of the recipient’s reasons for reaching that conclusion, must be provided to the individual or individuals that requested the modification.  If an action required to comply with this section would result in such an alteration or burden, the recipient shall take any other action that would not result in such an alteration or such burden but would nevertheless ensure that, to the maximum extent possible, persons with disabilities receive the aid, benefit, services or training provided by the recipient.

Programmatic and Architectural Accessibility.  To ensure that persons with disabilities have access to all benefits offered, TWC conducts desk audit compliance reviews and on-site compliance reviews of all auditable facilities.  These reviews include an architectural accessibility review of the workforce center’s facilities, operations, and procedures.
  Policies and procedures at the State and local level related to disability issues such as programmatic and architectural accessibility must be established and available for review by TWC.

WIA recipients ensure that all interested persons, including persons with visual or hearing impairments, can obtain information as to the existence and location of accessible services, activities, and facilities.  The international symbol of accessibility is used at each accessible entrance of all facilities.  If any entrances are inaccessible, recipients are required to provide signage-directing persons with disabilities to an accessible entrance.

Most Integrated Setting Appropriate.  Policies and procedures at the State and local level related to disability issues such as most integrated setting appropriate must be established and available for review by TWC.

Effective Communication.  Policies and procedures at the State and local level related to disability issues such as effective communication must be established and available for review by TWC.
  Auxiliary aids or services must be furnished when requested, if appropriate, to afford persons with disabilities an equal opportunity to participate in, and enjoy the benefits of, WIA Title-financially assisted programs and/or activities.  In determining what type of auxiliary aid or service is necessary, recipients 
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are required to give primary consideration to the requests of each individual with a disability and may include, but are not limited to, sign 

language interpreters, readers, adaptive equipment, taped materials, or TDD/TTYs for individuals with hearing impairments.  The Texas Relay system telephone number is indicated wherever telephone numbers are included in all brochures, publications, and broadcasts.  Where a recipient communicates by telephone with beneficiaries, registrants, applicants, eligible applicants/registrants, participants, applicants for employment, and/or employees, the recipient must use telecommunications devices for individuals with hearing impairments (TDDs and TTYs), or equally effective communication systems such as telephone relay services.

Monitoring.  To ensure that persons with disabilities have access to all benefits offered, the TWC EO Department conducts desk audit compliance reviews and on-site compliance reviews.  Policies and procedures at the State and local levels related to disability issues such as integrated settings, reasonable accommodation, reasonable modification, effective communication, program accessibility, and architectural accessibility must be established and available for review.  On-site compliance reviews include an architectural accessibility review of the workforce center’s facilities, operations, and procedures.
  Specific questions included in the reviews are set out below.

Set out below are the questions included in the On-Site Compliance Review Monitoring Tool pertaining specifically to persons with disabilities:

· Are all planning, advisory, and policy boards or committees open to all persons regardless of…disability?

· Do all requests for proposals, and contracts or subcontracts contain information regarding the proposed level of services to…persons with disabilities?

· Review policy and procedures relating to reasonable accommodation policy.

· Do all brochures/pamphlets indicate that Boards and subrecipients are “equal opportunity employers/programs” and that “auxiliary aids and services are available upon request to individuals with disabilities?”

· Do plans provide for targeted groups that include groups by …disability?

· Program Accessibility:  Every effort should be made to meet an individual’s preferred method of auxiliary aids and services.  If the preferred method cannot be provided, each Board and subrecipient must ensure that the method provided is effective for that individual.
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· Does the office inform persons with disabilities that 

communication aids and services are provided upon request?

· Does the program have a web page and is the web page captioned?

· If emergency systems are installed, do they have both flashing lights and audible signals?  (must be located in restrooms, hallways, lobbies, and another general usage area)?

· Is there an established emergency evacuation procedure that addresses the needs of persons with disabilities, including those with mobility impairments?  Has the staff be trained in the procedure?

· Universal Access:  Each Board and subrecipient must ensure that its programs and activities are accessible to, among others, persons with disabilities.  In general, a recipient is to administer Federally funded programs in the most integrated setting appropriate to the qualified individual with a disability and ensure that communications with individuals with disabilities are as effective as communications with others.

· When requested, have reasonable accommodations been provided for applicants, clients, and employees with disabilities who can perform the essential functions of the job?

· Does the program administer client testing? Describe testing? Who is tested and why?  If so, does this program provide for alternate forms/methods of testing?

· Physical Accessibility for all programs (e.g., parking, route of travel, entrances, interior, restrooms, stairs and elevators)

The following questions pertaining specifically to persons with disabilities are contained in the “Workforce Center Self-Evaluation:”
· How are information and services provided to individuals with visual and/or hearing impairments?

· How does the Workforce Center inform persons with disabilities that communication aids and services are provided upon request?  Please describe.

· If a telephone number is provided for contact on any document, is a Relay Texas or TDD number also included?
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· Is there a written policy/procedure regarding integrated setting, reasonable accommodation, auxiliary aids, and effective communication?

· When requested, have reasonable accommodation been provided for applicants, clients, and employees with disabilities who can perform the essential functions of a job?  Please describe.
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F.  WASHINGTON

1. State Agencies Responsible for Implementation of WIA In General and Section 188 in Particular

The Employment Security Department (ESD) is responsible for the implementation of WIA, including Section 188 (nondiscrimination/equal opportunity).  The State EO Officer is housed in the Administrative Services Division.  WorkSource Washington is Washington State’s WIA Title I One-Stop service delivery system.  WorkSource Washington consists of 12 geographic workforce development areas (WDAs).  Each is headed by a Workforce Development Council, also known as the Local Workforce Investment Act Board (LWIAB).  The State Workforce Board acts as the State Workforce Investment Board for purposes of Title I of WIA.

2. Key Policy Directives

Set out below is a list of the most significant policy directives issued by State agencies regarding the implementation of Section 188 of WIA for persons with disabilities:

· Executive Order No. 96-04 Implementing The Americans with Disabilities Act  (March 22, 1996)

· “Equal Opportunity and Nondiscrimination”  (WIA Policy Number 3445)

· “Reasonable Accommodation and Nondiscrimination on the Basis of Disability”  (ESD Policy and Procedures, July 1, 1997)

· “Use of Barrier Free Facilities and Programs for Agency Sponsored Events”  (ESD Policy and Procedures 1011, November 3,1986)

· “Disability Placement Services”  (ESD Policies and Procedures 4040, July 3, 2000)

· “Testing Services for Persons with Disabilities”  (ESD Policies and Procedures 4042, September 24, 1990)

· “Communication Access for Persons Who Are Deaf, Deaf/Blind/ and Hard of Hearing” (Administrative Policy No. 7.20  (Dept of Social and Health Services, revised August 1, 2000)

· “Auxiliary Aids and Effective Communication”  (ESD Policy and Procedures No. 4031, March 4, 2000)

· “Protocol for Serving Customers with Disabilities” Prepared by the Division of Vocational Rehabilitation for working with Career Center customers with disabilities

· “WorkSource Washington ESD/WDC Nondiscrimination and Equal Opportunity Monitoring Guide”
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3. Designation of State and Local Equal Opportunity Officers

The State EO Officer has oversight responsibility for coordinating, implementing, maintaining, and monitoring the nondiscrimination and equal opportunity requirements of Section 188 of WIA.
  Each WDC has a designated local EO Officer.  Local EO officer responsibilities include monitoring and investigating complaints, reviewing written policies to ensure they are nondiscriminatory, developing and publishing procedures for processing discrimination complaints and ensuring adherence to procedures, coordinating local-level responsibilities including ensuring service providers compliance with the nondiscrimination procedures.

4. Notice and Communication

The “Equal Opportunity is the Law” posters and client handouts/notices with wording conforming to the Federal regulations were developed and distributed statewide within the WorkSource Washington system.  A memo was issued regarding the requirement to include alternate communication modes when telephone numbers are listed.  A 1-800 relay number is accessible in the event a TDD number is not available.  The Department was in the process of developing a Notice on cassette tape for individuals who are sight impaired.

In addition, WIA service providers require registered participants to sign a statement and/or provide acknowledgement indicating they understand their rights and have received the EO handout notice.  When signed, a copy of this notice is placed in participants’ files.

The Department has included the following tagline language on its official website, job announcements, brochures and advertisements:  “WorkSource Washington (name of recipient) is an equal opportunity employer and provider of employment and training services.  Auxiliary aids and services are available upon request to persons with disabilities.”

5. Universal Access

The One-Stop system was designed by a multitude of partners at both the State and local levels with oversight by the Executive Policy Council (EPC).  The EPC also required One-Stop partners to take into account the needs of the target population, including job seekers with disabilities.  WorkSource Washington’s electronic One-Stop workforce system has been developed to reach out universally to all individuals interested in 
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employment and training services. 
  Outreach efforts, which encourage participation by all segments of the population that may be eligible for services, are evident through the websites.  Most of the websites are Bobby-approved and contain links to disability information for both job seekers and employers.

Staff at the State level has communicated to WDCs their obligation to provide universal access and to include individuals with disabilities.  The WDCs were instructed to incorporate them in their WIA Operations and Strategic Plans.
  In addition, the Governor’s Committee on Disability Issues and Employment (GCDE) is working with the department to ensure universal access and training for persons with disabilities.

Efforts to provide services to a substantial segment of the population are based on Census data, labor market analysis, service needs assessments, other community and social service organizations, educational institutions, employers, labor and community service advocates.  These outreach plans include public service announcements on community television and radio stations.  In addition, outreach and promotional efforts include a campaign to recruit individuals with disabilities.

6. Obligation Not to Discriminate on the Basis of Disability

In General.  WIA Policy No. 3445 “Equal Opportunity and Nondiscrimination” specifies that “a review of all policies, procedures, and practices will be conducted to identify their effect on members of protected classes.  Where appropriate, policies, procedures and practices will be modified to eliminate any potential adverse effect on protected groups.”  The MOA lists seven general categories of prohibited discrimination.
  To ensure nondiscrimination and equal opportunity, Disability Specialists are located in each WorkSource Office.  These specialists provide services and technical assistance regarding the needs of individuals with disabilities.

According to ESD Policies and Procedures No. 4042 “Testing Services for Persons with Disabilities” (September 24, 1990), persons with disabilities are treated the same as other applicants except in instances when the same treatment creates an artificial barrier to services or in obtaining useful and accurate test results.
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The Division of Vocational Rehabilitation has prepared a technical 

assistance guide entitled, “Protocol for Serving Customers with Disabilities” for working with Career Center customers with disabilities.  The guide includes specific accommodations for a variety of impairments and lists of examples of key questions to ask to help in identifying appropriate accommodations.

Reasonable Accommodation/Reasonable Modifications.  Washington State is committed to providing reasonable accommodation to qualified individuals with disabilities in all aspects of its programs, employment services and activities, unless providing accommodation would cause undue hardship.  Accommodations may include qualified sign language interpreters, readers, auxiliary aids and alternate formats.  Reasonable modifications in policies, practices, and procedures are made, when necessary, to avoid discrimination on the basis of disability unless making the modifications would fundamentally alter the nature of the service, program or activity.
  To achieve program and activities accessibility, WorkSource Washington considers the redesigning of equipment as well as the provision of appropriate auxiliary aids (see below).

ESD has a general policy entitled “Reasonable Accommodation and Nondiscrimination on the Basis of Disability” (Policy and Procedures No. 0013-1 7/01/97), which is currently under revision. Set out below are the major components of the policy:

Purpose:  To provide information and establish procedures for providing equal access and reasonable accommodation to qualified persons with disability, consistent with the following State and Federal disability laws…

Scope:  This policy applies to all agency applicants, employees, clients, and program participants.

Policy:  The agency is committed to ensuring that all aspect of its employment practices, services, programs and activities, when viewed in their entirety, are readily accessible by individuals with…disabilities. 

The agency will provide timely reasonable accommodations to the known physical, mental, or sensory limitations of an otherwise qualified individual with a disability.

63

Accommodations may include any adjustments and modifications that provide a disabled person access to the programs and services 

of the Department.  It also includes equal access to all terms, conditions, and privileges of employment, insurance benefits, and employer supported activities.

Where required, qualified sign language interpreters, readers, and other auxiliary aids will be provided.  Documents and publications will also be made available in alternate formats.

The need for accommodation shall not adversely affect the consideration of a qualified individual with a disability for services, programs, employment, training, promotion, or the opportunity to enjoy equal terms, benefits, privileges, and conditions within the agency.

If providing an accommodation imposes an undue hardship on the operation of the agency, alternate accommodations will be considered. 

All practical and available resources available will be explored.

Where no other financial resources are available, the individual with a disability will be given the option of providing the accommodation, or paying the portion of the cost that would be considered an undue hardship.

The Commissioner is the only person with the authority to determine undue hardship.

A qualified person with a disability has the right to refuse an accommodation.  However, if the individual, without the accommodation, is not able to access services, or participate in programs, then she/he would not be considered an otherwise qualified individual with a disability after refusing the accommodation.

The agency will provide timely notice to clients of their right to request and receive accommodations.

Clients have a responsibility to provide timely notification of the need for accommodation to the agency.  Persons with accommodation needs seeking services from the agency need to direct their request to the first agency employee they come in contact with.  These accommodation needs will be directed to the appropriate manager.
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For monitoring purposes, the agency’s Reasonable Accommodation Request Form must be completed for each request by the appropriate manager/supervisor.  In response to requests, supervisors/managers need to determine through discussion with the client/applicant if the accommodation is reasonable and can be arranged.

The ADA Coordinator or other agency designee should be contacted if there are questions regarding the reasonableness of the request.  The EMT member must review requests that cannot be provided or thought to be an undue hardship.

Maintenance of Documentation.  Upon completion of the reasonable accommodation process, all supporting information needs to be forwarded to the ADA Coordinator or other agency designee.  There it will be filed in a secure, place, separate from an employee’s/customers file.  Information about an individual’s disability is restricted to designated personnel, and only provided on a need-to-know basis.

Definitions

Individual with a disability

Qualified individual with a disability

Reasonable accommodation

Undue hardship

Programmatic and Architectural Accessibility.  “WIA Equal Opportunity and Non-discrimination policy” states that grantees, subrecipients and contractors funded under WIA whether in whole or in part are instructed to administer…  WIA-funded programs and activities to ensure physical as well as program accessibility to individuals with disabilities.”
  The nondiscrimination obligation includes complying with the ADA.  Some of the steps taken to ensure that programs and activities are architecturally accessible to individuals with disabilities include the development of a Checklist, which meets the requirements for barrier-free access in Washington State, which is more stringent than Federal guidelines.  It is used for the evaluation and selection of new and existing buildings.  In addition, the ESD Facilities Unit inspects ESD’s facilities at lease renewal to ensure compliance with the ADA.
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Most Integrated Setting Appropriate.  “WIA Equal Opportunity and Non-discrimination policy” states that grantees, subrecipients 

and contractors funded under WIA whether in whole or in part are instructed to administer…  WIA-funded programs and activities to ensure that programs are provided in the most integrated environment appropriate to individuals with disabilities.”  All programs services and activities are offered to individuals with disabilities in the most integrated setting appropriate to them.

Effective Communication.  “WIA Equal Opportunity and Non-discrimination policy” states that grantees, subrecipients and contractors funded under WIA whether in whole or in part are instructed to administer…  WIA-funded programs and activities to ensure that communications with individuals with disabilities are as effective as communications with others.  For example, where telephone numbers are given a TDD number or relay service must also be provided.”

WorkSource Washington partners will take appropriate steps to ensure that communications with applicants, clients, and members of the public with disabilities are as effective as communications with others.  Auxiliary aids and/or services are provided, when appropriate and necessary, to afford individuals with disabilities opportunities to participate in and enjoy the benefits of WIA-Title I-financially assisted programs or activities.  TDD or equally effective telecommunications systems to communicate with individuals with impaired hearing or speech are available when needed.
  TDD is available in offices, along with the 1-800 relay services to ensure communication to all.

ESD Policy and Procedures 1011 “Use of Barrier Free Facilities and Programs for Agency Sponsored Events” provides that accessibility to programs includes the provision of sign language interpreters and audio taped or materials in Braille.  The accommodations are available upon request.  Additionally, notices and publicity advertising agency events should indicate the availability of interpreters and taped or materials in Braille upon request.

WIA Policy 4031 “Auxiliary Aids for Effective Communication” states under “Local Service Delivery Site Responsibilities…  Management and staff at all local service delivery sites ensure that 
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persons with disabilities, including individual who are deaf, deaf-blind, and /or hard-of-hearing, blind or visually impaired, are given equal access to all services and programs…  This is accomplished 

by: (1) identifying and advising persons with disabilities of the availability of auxiliary aids and services at no cost to the customer.”

7. Monitoring

The ESD EO Officer of the Administrative Services Division is responsible for monitoring WDCs on a periodic basis in order to assess their compliance with the nondiscrimination and equal opportunity provisions of Section 188 of WIA.  Each local EO officer monitors the activities of his/her WDC and the activities of its contractors and WorkSource Operations to ensure EO compliance.

Set out below are the questions included in the “WorkSource Washington ESD/WDC Nondiscrimination and Equal Opportunity Monitoring Guide” pertaining specifically to persons with disabilities:

WorkForce Development Council Monitoring

· Universal Access:  “How are services provided to individuals with disabilities?”

· Accessibility:

· Training providers and grant applicants are able to provide programmatic and architectural accessibility for individuals with disabilities.

· Has an ADA Facilities Survey on file?  Other documentation.

ESD EO Office/Division Monitoring

· EO Compliance

· Is the required tagline on brochures, materials, etc.?

· Accessibility

· Facilities (physical)--entrances, ramps, parking, bathrooms, signage, evacuation plan, ADA self-evaluation.

· Program accessibility—registration/counters, interpreters, Alex Terminals and Job Notices, resource Room/TDD, Testing (resources for Disabled), relay service.

Personnel, EEO, and Non-Discrimination

· Has the WDA modified or eliminated practice, policy, or procedure that would have an adverse effect on protected groups?
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· Does the WDA have an ADA survey on file?

· Is the WDA accessible to the disabled and are there appropriate parking areas?

· Have accommodations been made for applicants and participants to obtain information about programs, services, and complaint procedures for individuals with physical disabilities and impaired vision?
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III.
ANALYSIS OF KEY ELEMENTS

The previous section of the paper included a State-by-State analysis using a template of key elements.  This section of the paper analyzes each of the key elements from the perspective of persons with disabilities.  First, the key policies in the legal framework are described.  Second, for each element examples relating specifically to the treatment of persons with disabilities will be identified from selective States (for illustrative purposes).

A.  DESIGNATION OF STATE AND LOCAL EQUAL OPPORTUNITY

      OFFICERS

The Section 188 regulations specify that the recipient (except small recipients and service providers)
 must designate an Equal Opportunity Officer who meets the eligibility criteria and assumes prescribed responsibilities (such as monitoring, investigating, reviewing written policies, undergoing training).  The recipient’s EO Officer and his/her staff must have the education, training, and experience (skill, ability and knowledge) to perform assigned duties regarding nondiscrimination and equality of opportunity.  [29 CFR 37.23-.28]

The EO Officer may also serve as the Section 504 Coordinator.  If not, the recipient must appoint a Section 504 Coordinator, who has the education, training and experience to perform assigned duties.  [See 29 CFR 32.7]  For example, Maryland’s MOA specifies that the state-level EO Officer designated for purposes of compliance with Section 188 of WIA will also serve as the ADA/504 Coordinator.

In addition to specifying general duties, several States identified in their MOAs specific responsibilities of the EO Officer/ADA/504 Coordinator applicable to individuals with disabilities.  For example, in Maryland, the State-level EO Officer/ADA/504 Coordinator is responsible for the development of programs, procedures and processes through which individuals with disabilities may be assured equal access and equal opportunity.
  In New Jersey, the specified duties of the local EO Officer include ensuring that facilities, programs, services, information and equipment (e.g., computer hardware and software) are accessible to individuals with disabilities.

The Section 188 regulations also specify that the recipient must satisfy the prescribed general obligations relating to the Equal Opportunity Officer (such as making public EO Officer’s TDD/TTY number, assigning sufficient staff and resources and ensuring training necessary and appropriate to maintain competency).  [29 CFR 37.26]  All six State MOAs specify the general methods used for notifying the identity of the EO Officer (including the EO Officer’s 
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TTYs/TDD number) to the general public (e.g., placement on web site, posting notices in key offices and One-Stops, inclusion in policy statements and new employee orientation materials, EO pamphlets and brochures).  In addition, several States explained that they included the name of the EO Officer in directories published by disability-specific agencies such as the Governor’s Office for Individuals with Disabilities.

B.  NOTICE AND COMMUNICATION

The Section 188 regulations specify that the recipient must provide for initial and continuing notice that the recipient does not discriminate on the basis of disability.  [29 CFR 37.29-.36]  The Notice must be provided by the recipient to registrants, applicants, eligible applicants/registrants; participants; applicants for employment and employees; unions or professional organizations that hold collective bargaining or professional agreements with the recipient; WIA Title I subrecipients; and members of the public, including those with impaired vision and hearing.  [29 CFR 37.29(a)]  All of the MOAs include language restating this requirement.

The Section 188 regulations also specify that the recipient must indicate in recruitment brochures and other materials that the WIA Title I-financially assisted program or activity is an “equal opportunity employer/program” and that “auxiliary aids and services are available upon request to individuals with disabilities.”  [29 CFR 37.34(a)]  The recipient that publishes or broadcasts program information in the news media must indicate that auxiliary aids and services are available upon request to individuals with disabilities.  [29 CFR 37.34(b)]  All of the State MOAs require the inclusion of the two specific taglines from the Federal regulations  In addition to including the general tagline required by the Federal regulations, the Minnesota MOA specifies that printed materials produced by the Minnesota Department of Economic Security are required to contain the following language:  “This information is available in alternative formats such as Braille, Large Print, Audio Tape.”

In addition, the Notice must also meet the general posting and dissemination requirements [29 CFR 37.31(a)] and the Notice must be provided in appropriate formats to individuals with visual impairments.  For example, Minnesota’s MOA includes examples of “appropriate formats” such as Braille, audio disk, computer disk, large print, reader service and use of assistive technology such as Ovac Reader and ZoomText.
  New Jersey’s MOA explains that to ensure that individuals with disabilities are effectively given their rights, posters and flyers are made available, on request, in Braille, large print and other formats such as oral or sign language communication.
  New York’s MOA specifies, among other 
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things, that when requested, sign language interpreters are made available to persons with hearing impairments should they have 

questions about the Notice.

Where the Notice has been given in an alternate format to a participant with a visual impairment, a record that such Notice has been given must be made a part of the participant’s file.  [29 CFR 37.31(b)]  Several States not only describe in their MOAs how they will meet the requirement pertaining to participants with visual impairments, but also include general policies relating to making the Notice available to all persons with disabilities and include a record for all, not just for those with visual impairments.

Furthermore, the Section 188 regulations specify that where marketing, recruitment, and other materials indicate that the recipient may be reached by telephone, the materials must state the telephone number of the TDD/TTY or relay service used by the recipient.
  [29 CFR 37.34(a)]    All of the State MOAs restate this requirement.

C.  UNIVERSAL ACCESS

The Section 188 regulations specify that the recipient must take appropriate steps to ensure that it is providing universal access to its WIA Title I-financially assisted programs and activities.  These steps must involve reasonable efforts (including advertisement, recruitment, outreach, and targeting) to include participation of persons with disabilities in the recipient’s programs and activities set out in MOA plans submitted by the six States.  [29 CFR 37.42]

Set out below are examples of “appropriate steps” and “reasonable efforts” to include participation of individuals with disabilities in a recipient’s programs and activities:

· Maintain contact with Governor’s Committee/Office on Individuals with Disabilities.

· Include in Local planning guides how the recipient will meet the needs of persons with disabilities and ensure access.

· Include in Local plans the designation of at least one person to address the intensive training services needs of persons with disabilities.

· Include in Local MOUs equal opportunity and nondiscrimination assurances.

· Enter into agreements with the state vocational rehabilitation agency for the purpose of establishing practical and effective working relationships in coordinating services for persons with disabilities, including assistance in increasing accessibility to One-Stops for persons with disabilities.
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· Disseminate specific “Guides” explaining how to ensure universal access for persons with disabilities.

· Include specific instructions ensuring persons with disabilities are targeted and included in advertising programs and publications and websites.

· Share information and consult with schools, community service agencies, and advocacy groups that serve individuals with disabilities.

· Obtain Census or other reliable information to determine the characteristics of individuals in the area who could potentially use WIA Title I financially assisted services.

· Share “best practices” for ensuring programmatic and physical accessibility to individuals with disabilities.

D.  OBLIGATION NOT TO DISCRIMINATE ON THE BASIS OF DISABILITY

1. General Prohibitions

The Section 188 regulations specify that the recipient must prohibit discrimination in the registration for and the provision of aid, benefits, services or training, including core, intensive, training, and support services, on the basis of disability, including the types of discrimination listed in 29 CFR 37.7?
  The types of discrimination listed in 29 CFR 37.7 are set out below:

· In providing any aid, benefits, services, or training, a recipient must not deny the opportunity to participate in or benefit from the aid, benefits, services, or training; afford an opportunity that is not equally effective; provide different, segregated or separate aid, benefits, services, or training unless such actions are necessary to provide effective opportunity; deny the opportunity to participate as a member of planning or advisory boards; or otherwise limit enjoyment of any right, privilege, advantage, or opportunity enjoyed by others.

· The recipient must not aid or perpetuate discrimination by providing significant assistance to a person or an entity that discriminates on the basis of disability.

· The recipient must not deny the opportunity to participate in WIA Title I-financially assisted programs or activities despite the existence of permissibly separate programs or activities.

· The recipient must administer its programs and activities in the most integrated setting appropriate.

· The recipient must not use standards, procedures, criteria or administrative methods that have the purpose or effect of 
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discrimination; defeating or substantially impairing the accomplishment of the objectives of the WIA Title I-financially assisted programs or activities; or perpetuating discrimination of another entity if both entities are subject to common administrative control.

· In determining the site or location of a facility, the recipient must not make selections that have a discriminatory effect.

· The recipient, in the selection of contractors, may not use discriminatory criteria.

· A recipient must not administer a licensing or certification program in a discriminatory manner.

· The recipient must not impose or apply eligibility criteria that screen out or tend to screen out an individual with a disability or class of individuals with disabilities unless such criteria can be shown to be necessary for the provision of the aid, benefit, service, training, program or activity being offered.

· The recipient must not place a surcharge on an individual with a disability to cover the cost of measures such as provision of auxiliary aids.
· The recipient must not discriminate against an individual or an entity because of the known disability of an individual with whom the individual or entity is known to have a relationship or an association.
· An individual with a disability is not required to accept an accommodation, aid, benefit, service, training, or opportunity that such individual chooses not to accept.
· The recipient rejects all job orders from any employer that specifies that it will not accept applications from qualified persons with disabilities or from qualified applicants with certain disabilities.
The State MOAs vary significantly in how they restate the general prohibitions against discrimination on the basis of disability.  Some States simply prohibit discrimination on the basis of disability, others incorporate by reference the Federal regulations, and others restate some but not all of the specific forms of discrimination listed in the federal regulations.
  Some States add specific topic areas.

· The Maryland MOA explains that as part of the Department of Labor, Licensing and Regulation leasing procedure, the Department’s Office of General Services contacts the Office of Equal Opportunity and Program Equity as current leases are about 
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to expire and when moves to new facilities are being contemplated. The ADA officer accompanies the General Services representative on site.
  The State of Washington MOA describes a similar policy.

· The Minnesota MOA specifies that availability of public transportation is one of the criteria for site selection of Centers. Centers must ensure accessibility to all individuals through public transportation when public transportation is available to the community.

· The Minnesota Department of Economic Security has issued a policy “Job Order Taking Policy: Labor Disputes/Discrimination” which specifies that MDES is committed by laws and regulations to refer qualified applicants on job orders regardless of …disability.”

· Minnesota’s MOA also explains that modifications of testing procedures are routinely provided for individuals with disabilities.
Washington also has issued a policy regarding testing of individuals with disabilities.

2. Provide Reasonable Accommodations and Reasonable Modifications of Policies, Practices, and Procedures 

The Section 188 regulations specify that the recipient must provide reasonable accommodations regarding registration for and the provision of aid, benefits, services or training, including core, intensive, training, and support services to qualified individuals with disabilities unless providing the accommodation would cause undue hardship.  [29 CFR 37.8]  The recipient must also provide reasonable modifications regarding its policies, practices, and procedures for the registration for and provision of core, intensive, training, and support services to individuals with disabilities unless making the modifications would fundamentally alter the nature of the service, program, or activity.  [29 CFR 37.8]

State MOAs generally restate the general obligation to provide reasonable accommodations/reasonable modifications.  For example:

· The Maryland MOA explains that DLLR is committed to providing reasonable accommodations upon request to qualified individuals with disabilities.  DLLR has adopted the “Never Say No” philosophy whereby “no” is an answer of last resort—after all reasonable options have been explored by the individuals making and receiving the request.  Related training is given on a regular basis.
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· New Jersey’s MOA states that each recipient is committed to making reasonable accommodations to individuals with disabilities to enable their full participation in all services, training, and other benefits or aids. It is understood that accommodations must be effective and at a minimum qualitatively equivalent services, training, benefits, or aids.

· Washington’s MOA states that the state is committed to providing reasonable accommodation to qualified individuals with disabilities in all aspects of its programs, employment services and activities, unless providing accommodation would cause undue hardship.  Examples include qualified sign language interpreters, readers, auxiliary aids and alternate formats.

Set out below are specific topic areas covered by reasonable accommodations/reasonable modifications policies described in State MOAs:

· In Maryland, Unemployment Insurance initial and continued claims are filed by telephone. However, to ensure that individuals with disabilities receive appropriate services, in-office services are available if necessary to accommodate a claimant with a disability.

· In New Jersey, accommodations should be made when requested to enable participation by individuals with disabilities in self-service, core services, intensive services, training, and other benefits or aids.

Several State MOAs include as attachment agency-wide policies regarding reasonable accommodation/reasonable modifications for clients and employees.  For example, in July 2000 the Office of Equal Opportunity and Program Equity in the Maryland Department of Labor, Licensing, and Regulation (DLLR) issued a policy directive entitled “Reasonable Accommodation.”  The directive sets out 

· Overall policy

· Definitions

· Responsibilities of clients/employees

· Responsibilities of administrators/program directors/managers

· Confidentiality

· Complaint procedures

· Resources

75

The Minnesota Department of Economic Security program manuals 

provide specific policy and procedures for providing reasonable accommodations to program participants.
  The New York State Department of Labor has issued a policy statement on “Discrimination Against People with Disabilities and a Request for Reasonable Accommodation Procedure” for all its employees and customers.

Some States have issued specific policy directives instructing local LWIA recipients to include in their Local Plan a description of their plan to provide reasonable accommodations to qualified individuals with disabilities.
  Other States include policies in their monitoring instruments regarding the obligation of LWIA recipients to establish written policies pertaining to the provision of accommodations/modifications.

The New York MOA describes how the State implements the reasonable accommodation/modification policies by setting forth relevant questions in the monitoring instruments:

· The Local One-Stop system has a procedure in place for customers to request accommodations/modifications.

· Supervisory staff knows how to proceed if an accommodation/modification is requested.

· A specific staff member has been designated to coordinate reasonable accommodations/modifications including determining when an accommodation/modification is or is not reasonable.

· Reasons for refusing to provide accommodations/modifications are documented and whether the affected individual is provided with a copy of the document.

The “Reasonable Accommodation” form includes the following instructions:  Please attach a physician’s statement describing (1) limitations placed on life functions and activities and (2) how the reasonable accommodation will enable the applicant to execute the duties.  In certain circumstances a physician’s state will be in appropriate.  All information pertaining to a request will be kept confidential, maintained separately from personnel records and used only in conjunction with the Department’s affirmative action efforts.

· Describe your request.

· Describe how this request will allow you to perform your job.

· Approval…The conditions of this accommodation are as follows

· Disapproval.  The request is denied for the following reasons.

· Review by Supervisor. I have reviewed this request and agree with the findings of the ADA Coordinator.
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The Washington Employment Security Department has a general policy entitled “Reasonable Accommodation and Nondiscrimination on the Basis of Disability” (Policy and Procedures No. 0013-1 7/01/97), which is currently under revision.  Set out below are the major components of the policy:

Purpose:  To provide information and establish procedures for providing equal access and reasonable accommodation to qualified persons with disability, consistent with the following State and Federal disability laws…

Scope:  This policy applies to all agency applicants, employees, clients, and program participants.

Policy:  The agency is committed to ensuring that all aspect of its employment practices, services, programs and activities, when viewed in their entirety, are readily accessible by individuals with …disabilities.

The agency will provide timely reasonable accommodations to the known physical, mental, or sensory limitations of an otherwise qualified individual with a disability.

Accommodations may include any adjustments and modifications that provide a disabled person access to the programs and services of the Department.  It also includes equal access to all terms, conditions, and privileges of employment, insurance benefits, and employer supported activities.

Where required, qualified sign language interpreters, readers, and other auxiliary aids will be provided.  Documents and publications will also be made available in alternate formats.

The need for accommodation shall not adversely affect the consideration of a qualified individual with a disability for services, programs, employment, training, promotion, or the opportunity to enjoy equal terms, benefits, privileges, and conditions within the agency.

If providing an accommodation imposes an undue hardship on the operation of the agency, alternate accommodations will be considered.

All practical and available resources available will be explored.

Where no other financial resources are available, the individual with a 
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disability will be given the option of providing the accommodation, or paying the portion of the cost that would be considered an undue hardship.

The Commissioner is the only person with the authority to determine undue hardship.

A qualified person with a disability has the right to refuse an accommodation.  However, if the individual, without the accommodation, is not able to access services, or participate in programs, then she/he would not be considered an otherwise qualified individual with a disability after refusing the accommodation.

The agency will provide timely notice to clients of their right to request and receive accommodations.

Clients have a responsibility to provide timely notification of the need for accommodation to the agency.  Persons with accommodation needs seeking services from the agency need to direct their request to the first agency employee they come in contact with.  These accommodation needs will be directed to the appropriate manage.

For monitoring purposes, the agency’s Reasonable Accommodation Request Form must be completed for each request by the appropriate manager/supervisor.  In response to requests, supervisors/managers need to determine through discussion with the client/applicant if the accommodation is reasonable and can be arranged.

The ADA Coordinator or other agency designee should be contacted if there are questions regarding the reasonableness of the request.  The EMT member must review requests that cannot be provided or thought to be an undue hardship.

Maintenance of Documentation.  Upon completion of the reasonable accommodation process, all supporting information needs to be forwarded to the ADA Coordinator or other agency designee.  There it will be filed in a secure, place, separate from an employee’s/customer’s file.  Information about an individual’s disability is restricted to designated personnel, and only provided on a need-to-know basis.

Definitions

Individual with a disability

Qualified individual with a disability

Reasonable accommodation

Undue hardship
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3. Administer Programs and Activities in the Most Integrated Setting

Appropriate

The Section 188 regulations specify that the recipient must administer its programs and activities in the most integrated setting appropriate to the needs of qualified individuals with disabilities.  [29 CFR 37.7(d)]  In addition, the recipient may not provide different, segregated, or separate aid, benefits, services, or training to individuals with disabilities or any class of individuals with disabilities unless such action is necessary to provide qualified individuals with disabilities with aid, benefits, services, or training that are as effective as those provided to others.  [29 CFR 37.7(a)(4)]  Furthermore, the recipient must permit a qualified individual with a disability the opportunity to participate in WIA Title I-financially assisted programs and activities despite the existence of permissibly separate or different programs or activities.  [29 CFR 37.7(c)]

Several States simply restate the general obligation to ensure that individuals with disabilities participate in the most integrated setting appropriate.
  Other States supplement this general statement with specifics.  For example, New Jersey states that “It is clear that automatic referral to a program/agency that is designed solely for individuals with disabilities may be discriminatory and will not suffice as a reasonable accommodation if the customer desires to participate in “mainstream” services, activities, training, benefits, or aids.”

4. Communicate with Persons with Disabilities as Effectively as With Others

The Section 188 regulations specify that recipients must take steps to ensure that communications with individuals with disabilities are as effective as communications with others.  [29 CFR 37.9 and .29(b)]  The recipient must furnish appropriate auxiliary aids and services where necessary to afford individuals with disabilities an equal opportunity to participate in, and enjoy the benefits of, the WIA Title I-financially assisted program or activity.  The recipient must give primary consideration to the requests of the individual with a disability when determining what type of auxiliary aid or service is appropriate.  [29 CFR 37.9(b)]  Where a recipient communicates by telephone with beneficiaries and others, the recipient must use telecommunication devices for individuals with hearing impairments (TDDs/TTYs) or equally effective communication systems, such as telephone relay services. [29 CFR 37.9(c)]

The recipient must also ensure that interested individuals, including individuals with visual and hearing impairments, can obtain information as 
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to the existence or location of accessible services, activities, and facilities, including the provision of appropriate signage at the primary entrances to its inaccessible facilities.  [29 CFR 37.9(d) and .9(e)]

All of the States have issued general policy guides pertaining to effective communication for all categories of persons with disabilities, although the degree of specificity included in the policy directives varies from a simple restatement of the requirements specified in the Federal regulations to in depth explanations of how to provide effective communication to all categories of persons with disabilities and includes lists of auxiliary aids and services and assistive technology devices available at Centers.
  Minnesota has developed extensive policy directives guides, and monitoring instruments relating to effective communication.
  For example, a Guide has been distributed describing how to communicate to persons with disabilities, including:

· General considerations

· People First terminology

· Physical disabilities

· Visual disabilities

· Hearing disabilities

· Speech disabilities

· Cognitive disabilities

In addition, all Minnesota WorkForce Center Resource Areas must have assistive technology available.  At a minimum VCRs and TV monitors with closed-captioning capability have been purchased.  On Ovac Reader allows print materials to be read by a customer who has limited vision.  “ZoomText” has been installed in each of the 53 Resource Areas, and provides the capability of increasing the print on each software package being used on that computer. Pocket talkers are provided or hard of hearing customers.  Posters identifying the assistive technology were distributed to all WorkForce Centers.  In addition, customers are provided videos.  No videos are purchased which do not include closed captioning.

New York lists examples of auxiliary aids and services in their monitoring instrument:  The Center provides auxiliary aids and services such as (these are not required, but are a menu of alternatives that might be made available):

· Qualified interpreters

· Assistive listening headsets

· Closed and open captioning on videos
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· Telecommunication devices for deaf persons

· Computers that allow voice input and output

· Readers

· Taped texts

· Brailled materials

· Videotext displays

· Transcription services

Most of the States included in the survey have issued specific policy directives regarding effective communication for persons who are deaf or hard of hearing or blind or visually impaired.
  Several State MOAs indicate that One-Stop Centers must make TTYs/TDDs available.
  Minnesota’s MOA explains that during the month of October, the Office of Diversity and Equal Opportunity conducts a TTY calling survey of all WorkForce Centers via the TTY to ensure continued and proper use.  Each WorkForce Center is required to have a primary and backup staff person designated to monitor the TTY.
  The monitoring instrument used in New York includes a number of specific questions regarding communications with persons who are blind and visually impaired:

· Staff are familiar with communication procedures to assist blind and visually impaired individuals:

· Importance of verbalizing directions.

· Need to initiate introductions to customers who are visually impaired.

· Need for verbally communicating important information that is not readily apparent to a person who is visually impaired.

· Aware of alternatives available in their One-Stop Center to handing out materials in normal size print.

· Understand how to use signature guide.

Several MOAs indicate that agencies responsible for implementing WIA have entered into formal arrangements with disability specific State agencies to provide services for customers with disabilities who may need assistance in communications.

5. Programmatic and Architectural Accessibility

The Section 188 regulations (incorporating regulations implementing Section 504) specify that the recipient must operate each program or activity so that the program or activity, when viewed in its entirety, is readily accessible to qualified individuals with disabilities.  [29 CFR 

32.27(a) and 29 CFR 37.3(b)]  The recipient must comply with its 
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obligation to operate its program or activity so that, when viewed in its entirety, it is readily accessible to qualified individuals with disabilities, through such means as redesign of equipment, reassignment of classes or other services to accessible buildings, assignment of aides to beneficiaries, home visits, delivery of services at alternative accessible sites, alteration of existing facilities and construction of new facilities in conformance with standards for new construction, or any other method that results in making its program or activity accessible to individuals with disabilities.  In choosing among available methods, the recipient must give priority to those methods that offer programs and activities to individuals with disabilities in the most integrated setting appropriate.  [29 CFR 32.27(c)]

Each new facility or part of a facility constructed by, on behalf of, or for the use of a recipient must be designed and constructed in such a manner that the facility or part of the facility is readily accessible to and usable by qualified individuals with disabilities. [29 CFR 32.28(a)]  Each facility or part of a facility that is altered by, on behalf of, or for the use of a recipient in a manner that affects or could affect the usability of the facility or part of the facility must be altered in such a manner that the altered portion of the facility is readily accessible to and usable by qualified individuals with disabilities.  [29 CFR 32.28(b)]

The design, construction, or alteration of facilities must meet the most current standards for physical accessibility prescribed by the General Services Administration under the Architectural Barriers Act or the recipient must adopt alternative standards when it is clearly evident that equivalent or greater access to the facility or part of the facility is thereby provided.  [29 CFR 32.28(c)]

All of the States have developed checklist or distributed checklists developed by federal agencies to ensure physical access to services provided in existing facilities and new construction (and alterations).

· Maryland—The State distributed checklists contained in Training and Employment Information Notice No. 16-99 issued by the Employment and Training Administration, U.S. Department of Labor.

· Minnesota—An Access Survey Tool was developed by the Minnesota State Council on Disability.  The Access Survey incorporates ADAAG and the Minnesota State Building Code.

· New Jersey—Inclusion of architectural access questions in the monitoring instrument.

82

· New York—The State distributed checklists contained in Training and Employment Information Notice No. 16-99 issued by the

Employment and Training Administration, U.S. Department of Labor.  In addition, the State has developed the “ADA Premise Review.”

· Texas—The general monitoring review includes an architectural accessibility review of the Centers facilities, operations, and procedures.

· Washington—developed a Checklist which meets the requirements for barrier-free access in Washington State, which is more stringent than Federal guidelines.

E. MONITORING

Set out below is a list of disability specific questions included in monitoring policies, checklists, and instruments used by the States included in the survey.

1. Designation of State and Local Equal Opportunity Officers

Only one State includes specific questions about disability-specific training. Set out below are the specific inquiries:

· Staff questions:

· Have you ever received training in ADA?

· Does your local supervisor or manager discuss…ADA and accessibility (physical, visual, hearing or language) with the staff? (New Jersey)

2. Notice and Communication

All of the States include questions about the inclusion of taglines; a few States include specific questions about TTY/TDD numbers, one State includes a question about the availability of the Notice in alternate formats; and one State asks a general question regarding accommodations to obtain information about the recipient’s programs, services, and activities.  Specific inquiries regarding notice and communication are set out below:

· Are the EO taglines “Equal Opportunity Employer/Program” and “Auxiliary aids and services are available upon request to individuals with disabilities” included in all general publications, brochures, and broadcast and print mass media?  (Maryland)
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· The LWIA recipient provides the tag lines “equal opportunity employer/program” and “auxiliary aids and services are available upon request to individuals with disabilities” in recruitment 

brochures and other materials that are ordinarily distributed or communicated in written and/or oral form, electronically, and/or on paper, to staff, clients, or the public at large, to describe programs financially assisted under Title I of WIA, or the requirements for participation by recipients and participants.  (New York)

· Do all brochures/pamphlets indicate that Boards and subrecipients are “equal opportunity employers/programs” and that “auxiliary aids and services are available upon request to individuals with disabilities?”  (Texas)

· The recipient indicates that its WIA Title I-financially assisted programs or activities are equal opportunity employers/programs (or has otherwise indicated that discrimination in the WIA Title I-financially assisted program or activity is prohibited by law) and that auxiliary aids and services are available upon request to individuals with disabilities in any published or broadcast program information in the news media.  (New York)
· Is the required tagline on brochures, materials, etc.?  (Washington)

· The recipient includes the telephone number of a TDD/TTY or relay system on any materials including a telephone number  (New York)
· If a telephone number is provided for contact on any document, is a Relay Texas or TDD number also included?  (Texas)

· Is the Notice available in alternate formats and languages i.e., vision and hearing disabilities?  (Maryland)

· Have accommodations been made for applicants and participants to obtain information about programs, services, and complaint procedures for individuals with physical disabilities and impaired vision?  (Washington)

3. Universal Access

Two types of inquiries are included in State monitoring materials—general inquiries about broadening the pool of participants to include persons with disabilities and outreach efforts.  Specific inquiries regarding universal access are set out below:

· What steps has the recipient taken to broaden the composition of the pool of those considered for participation or employment in their programs and activities including…individuals with disabilities?  (Maryland)
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· Analysis of universal access will include a determination of whether the local office/LWIA is reaching the broadest potential client pool when compared to local labor market Census data.  (New Jersey)

· What arrangements are made to provide services to the visually impaired, deaf clients, and non-ambulatory customers?  (New Jersey)

· Do plans provide for targeted groups that include groups by …disability?  (Texas)
· Do all requests for proposals, and contracts or subcontracts contain information regarding the proposed level of services to…persons with disabilities?  (Texas)

· Universal Access: “How are services provided to individuals with disabilities?  (Washington)

· Has the LWIA established for itself and its subrecipients guidelines for reaching specific groups to ensure inclusion of the largest ranges of individuals who could potentially avail themselves of the services and programs of the LWIA or sub recipient?  (New York)

· The reviewer assesses outreach efforts such as:

· Advertising recipient’s programs and activities in the media  (newspapers/radio/television broadcasts) that specially target various populations

· Sending notice about openings in the recipient’s programs and or activities to schools or community service groups that serve various populations and

· Consulting with appropriate community service groups about ways in which the recipient may improve its outreach and service to various populations.  (New York)

· Describe the outreach plans developed by the LWIA and or subrecipient.  (New York)

· Describe or attach brochures, recruitment and publicity materials used by the LWIA.(New York)

4. Obligation Not to Discriminate, In General

Inquiries regarding boards and client testing are included in monitoring materials.

· Are all planning, advisory, and policy boards or committees open to all persons regardless of…disability?  (Texas)

· Does the program administer client testing? Describe testing? Who is tested and why? If so, does this program provide for alternate forms/methods of testing? (Texas)
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5. Reasonable Accommodation/Reasonable Modification

The monitoring instruments generally request information regarding the existence of written policies and procedures regarding reasonable 

accommodation/reasonable modifications.  In one State, specific inquiries are included regarding the components of the policy/procedure.  The specific inquiries regarding reasonable accommodations/reasonable modifications are set out below:

· Is there a written policy/procedure regarding reasonable accommodation?  (Texas)

· What procedures are in place to ensure that individuals with disabilities are provided reasonable accommodations?  (Maryland)

· How does the WSA assure that it and/or any recipient of WIA funds, including eligible training providers and OJT employers, can provide reasonable accommodation (modifications or adjustments) to enable disabled qualified individuals to receive services or training equal to that provided to qualified individuals without disabilities?  (Minnesota)

· The MOA describes how the State ensures that recipients provide reasonable accommodation and modifications by setting forth the relevant questions in the monitoring instruments:

· The Local One-Stop system has a procedure in place for customers to request accommodations/modifications

· Supervisory staff knows how to proceed if an accommodation/modification is requested.

· A specific staff member has been designed to coordinate reasonable accommodations/modifications including determining when an accommodation/modification is or is not reasonable.

· Reasons for refusing to provide accommodations/modifications are documented and whether the affected individual is provided with a copy of the document.

· Auxiliary aids and services are provided for or readily attainable in service delivery environments, including off-site meetings, training and social events.  (New York)

· Review policy and procedures relating to reasonable accommodation policy  (Texas)

· Has the WDA modified or eliminated practice, policy, or procedure that would have an adverse effect on protected groups?  (Washington)
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6. Programmatic and Architectural Accessibility

Monitoring instruments include questions about the completion of self-evaluations, transition plans, and general inquiries about accessibility.  Specific inquiries regarding programmatic and architectural accessibility are set out below:

· Has a self-evaluation been conducted by the recipient to determine its accessibility?  (Maryland)

· How does the recipient provide for architectural and programmatic accessibility for individuals with disabilities?  (Maryland)

· Per the ADA self-assessment, have requested modifications to enhance physical and programmatic accessibility been completed?  (Minnesota)

· How will the WSA ensure that WorkForce Centers are accessible in the following ways:

· Accessible to all individuals through public transportation when public transportation is available to the community;

· Fully accessible to individuals with disabilities in regard to the physical site and program space;

· Fully accessible regarding electronic and self-service program components;

· Fully accessible in terms of all One-Stop services, WIA program services, and partner services?  (Minnesota)

· Interviews with staff to determine awareness of basic EO requirements such as facility and program accessibility for individuals with disabilities.  (New Jersey)

· Inspection of facility and programs to determine accessibility for individuals with disabilities.  The review elements include inspection of parking lots/spaces, cut-outs on sidewalks, ramps, universal signage for the disabled, entrance doors, entrance widths, elevators (as appropriate), passageways, cubicles/offices, bathrooms, water fountains, public telephones, and computer hardware/software.  Facility inspections may include a visit to a local training facility that receives WIA funds. The agency self-evaluation will be used as a reference point during inspection activities.  (New Jersey)

· DEOD staff review whether:

· The recipient has developed a transition plan to make its site/program more accessible, and if so, whether or not the recipient is adhering to its plan.
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· The recipient has implemented procedures to ensure that interested persons, including persons with impaired vision or hearing, can obtain information as to the existence and location of services, activities, and facilities that are accessible to and usable by individuals with disabilities.

· Software used in the program is accessible to individuals with disabilities.

· Information Transaction Machines (e.g., computer kiosks) are accessible and usable by most people with disabilities.  (New York)

· Does the program have a web page and is the web page captioned?  (Texas)

· If emergency systems are installed, do they have both flashing lights and audible signals? (must be located in restrooms, hallways, lobbies, and another general usage area)  (Texas)

· Is there an established emergency evacuation procedure that addresses the needs of persons with disabilities, including those with mobility impairments? Has the staff be trained in the procedure?  (Texas)

· Physical Accessibility for all programs (e.g., parking, route of travel, entrances, interior, restrooms, stairs and elevators)  (Texas)

· Training providers and grant applicants are able to provide programmatic and architectural accessibility for individuals with disabilities.  (Washington)

· Has an ADA Facilities Survey on file? Other documentation.  (Washington)

· Facilities (physical)--entrances, ramps, parking, bathrooms, signage, evacuation plan, ADA self-evaluation.  (Washington)

· Program accessibility—registration/counters, interpreters, Alex Terminals and Job Notices, resource Room/TDD, Testing (resources for Disabled), relay service.  (Washington)

· Does the WDA have an ADA survey on file?  (Washington)

· Is the WDA accessible to the disabled and are there appropriate parking areas?  (Washington)

7. Most Integrated Setting Appropriate

Three States include general inquiries regarding the most integrated setting appropriate requirement.

· How does the recipient ensure that each individual with a disability participates in the most integrated setting appropriate to that individual?  (Maryland)
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· Whether “the program gives priority to selecting methods that offer programs and activities to individuals with disabilities in the most integrated setting possible.  (New York)

· In general, a recipient is to administer federally funded programs in the most integrated setting appropriate to the qualified individual with a disability  (Texas)

· Is there a written policy/procedure regarding integrated setting?  (Texas)

8. Effective Communication

The monitoring instruments include general questions about whether the recipient is ensuring effective communication for individuals with disabilities and the provision of auxiliary aids and services, including the existence of a written policy.  A few States include specific examples of auxiliary aids and services in the monitoring instruments.  Where specific mention of specific categories of disability is included, the categories are limited to those who are deaf or hard of hearing or blind or visually impaired.  Specific inquiries regarding effective communication are set out below.

· Is there a written policy/procedure regarding auxiliary aids, and effective communication?  (Texas)

· How does the recipient ensure that communication with persons with disabilities is as effective as communication with others?  (Maryland)

· Every effort should be made to meet an individual’s preferred method of auxiliary aids and services.  If the preferred method cannot be provided, each Board and subrecipient must ensure that the method provided is effective for that individual.  (Texas)

· Does the office inform persons with disabilities that communication aids and services are provided upon request?  (Texas)

· In general, a recipient is to ensure that communications with individuals with disabilities are as effective as communications with others.  (Texas)

· How is it ensured that communication with registrants, participants, employees, applicants for employment and other members of the public who are disabled are as effective as communication with others?

· What auxiliary aids or services are available to any individual who is a beneficiary of WIA Title I services?

· What telecommunication devices are available for communicating with the hearing impaired?

· How do individuals, including those with visual or hearing impairments, obtain information on the location of accessible services and facilities?  (Minnesota)
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· Observation of the counseling process:

· Was information phrased in language easily understood?

· If sensory impaired customer, was an effective communication procedure available?

· Were other supplementary programs explained to the communication procedure available?  (New Jersey)

· Furnish appropriate auxiliary aids and services to afford individuals with disabilities an equal opportunity to participate in a program or activity.  (New York)

· If communicating by telephone, use telecommunication devices for individuals with hearing impairments (TDDs/TTYs) or equally effective communication systems.  (New York)

· Ensure customers, including individuals with visual or hearing impairments, can obtain information as to the existence and location of accessible services, activities, and facilities.  (New York)

· Staff are familiar with communication procedures to assist blind and visually impaired individuals:

· Importance of verbalizing directions

· Need to initiate introductions to customers who are visually impaired

· Need for verbally communicating important information that is not readily apparent to a person who is visually impaired

· Aware of alternatives available in their One-Stop Center to handing out materials in normal size print

· Understand how to use signature guide.

· The Center provides auxiliary aids and services such as (these are not required, but are a menu of alternatives that might be made available):

· Qualified interpreters

· Assistive listening headsets

· Closed and open captioning on videos

· Telecommunication devices for deaf persons

· Computers that allow voice input and output

· Readers

· Taped texts

· Brailled materials

· Videotext displays

· Transcription services

· The LWIA indicates that a TDD/TTY number or an equally effective means of communication with individuals with hearing impairments is noted on its local recruitment and marketing materials whenever a phone number is included.
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· The LWIA includes the tag line “auxiliary aids and services are available upon request to individuals with disabilities” on its local recruitment and marketing materials.

· How are information and services provided to individuals with visual and/or hearing impairments?  (Texas)

· How does the Workforce Center inform persons with disabilities that communication aids and services are provided upon request?  Please describe.  (Texas)
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V.  CONCLUSIONS AND RECOMMENDATIONS

A.  CONCLUSIONS

The review of MOAs developed by the six States included in the survey provides a snapshot, at one point in time (i.e., the original submission of the MOA for review and approval by CRC) of State specific approaches, policies, procedures, and proposed strategies for ensuring nondiscrimination and equal opportunity for persons with disabilities in programs and activities operated by LWIA grant recipients.  The general conclusions can be used to help guide DOL and States adopt strategies that will ensure that and/or assist LWIA grant recipients meet their nondiscrimination and equal opportunity responsibilities to persons with disabilities.

The review of MOAs submitted by the six States resulted in six general conclusions.  First, there was greater consistency among the States regarding the inclusion of specific policies and procedures applicable to persons with disabilities when the States' responsibilities were explicit in Federal regulations or guidelines.  For example, every MOA included a policy regarding:

· Making public the Equal Opportunity Officer's TTY/TDD number [See 29 CFR 37.26];

· The tag line "auxiliary aids and services are available upon request to for individuals with disabilities”  [See 29 CFR 37.34(a)];

· Effective communication specifically for persons who are deaf and hard of hearing and blind and visually impaired [See 29 CFR 37.9(d) and .9(e)];  and

· Physical/architectural accessibility [See 29 CFR 32.27 and .28 and 29 CFR 37.3(b)].

A second conclusion is a corollary to the first.  Because most of the provisions in the regulations spell out general responsibilities relating to persons with disabilities (rather than specific means of demonstrating compliance), there were significant variations among the States in the nature and extent i.e., degree of comprehensiveness of State policies.  For example, with respect to policies concerning universal access, there was significant variation in what steps were considered "appropriate" and what efforts were "reasonable" to ensure that universal access includes access for persons with disabilities.  Some States included specific steps such as making contact with the Governor's 
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Committee/Office on individuals with disabilities, State vocational rehabilitation and other disability specific agencies such as MR/DD and mental health, and contacting special education teachers.  Additional steps included designation of one person to serve as a liaison with disability groups.  Other States included generic examples but did not include specific examples applicable to persons with disabilities.

With respect to the implementation of the reasonable accommodation/modification responsibilities, some States included comprehensive policies and procedures implementing these requirements, including overall policy, definitions, and responsibilities of clients, responsibilities of program administrators, confidentiality, complaint resolution, and resources.  In contrast, other States simply restated the general obligation without any details.  It is interesting to note that most of the States with specific policies regarding reasonable accommodation/modifications did not have specific policies applicable to the One-Stop service delivery system; rather they included in the MOAs policies generally applicable to all of the customers of the State agency's programs and activities.

With respect to the most integrated setting appropriate requirement, most States simply reiterated in general terms the obligation.  Only one state included specific applications of the policy i.e., automatic referral of all persons with disabilities to disability-specific agencies is unacceptable.

Third, within each State, there was significant variation regarding whether to issue comprehensive policies relating to specific elements of the MOA.  For example, one State established comprehensive policies regarding assistive technology and auxiliary aids and services, used agency-wide detailed policies regarding reasonable accommodations, developed a comprehensive checklist regarding physical/architectural access.  However, this State only made a very limited number of inquiries regarding equal opportunity/nondiscrimination for persons with disabilities in its monitoring instrument.  In contrast, another State issued a limited number of policy directives related specifically to persons with disabilities but included detailed questions in the monitoring instruments relating specifically to persons with disabilities that apply to many of the key elements of the MOA (including notice, universal access, reasonable accommodations/modifications, most integrated setting appropriate, effective communications as well as physical/architectural accessibility).

Fourth, when the policies adopted by the six States are viewed in the aggregate, a plethora of examples are evident of suggested ways in which recipients might meet their legal obligations to ensure that individuals with disabilities have equal 

access.  Many of the specific examples included in the Appendix of the Section 188 Disability Checklist reflect policies set out in the MOAs.
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Fifth, in a number of States the relationship between the MOA and the State plan is unclear and therefore the relationship between the obligations relating to persons with disabilities under the local plan and the recipients’ obligation under Section 188 are disjointed.  In contrast, in some States the equal opportunity/nondiscrimination requirements are and State/local planning requirements work in tandem.  For example, equal opportunity assurances are specifically included as part of the MOU.

Sixth, although several States require that local recipients adopt written policies to implement key requirements e.g., issue a written policy on reasonable accommodation/modifications, most integrated setting appropriate, effective communication, most of the MOAs do not include model policies which LWIA recipients can adopt or modify.  Thus, LWIAs are left on their own to develop written policies implementing key elements.

B.  RECOMMENDATIONS

Four general recommendations are  described below to address the conclusions set out above.  First, If DOL expects a policy regarding persons with disabilities to be established, it needs to spell it out in the regulation or in official guidelines.  If DOL wants to encourage (but not necessarily require) a policy or procedure, it needs to spell out acceptable examples suggesting ways in which LWIA grant recipients might meet their obligations to ensure that individuals with disabilities have equal access.  The issuance of the Section 188 Disability Checklist by DOL reflects leadership in enhancing programmatic and physical access to the generic workforce investment system for persons with disabilities.

Second, DOL, directly or through its TA Centers should work with States and local grant recipients to develop model written policies implementing the major requirements, including universal access, reasonable accommodations/reasonable modifications, effective communication, most integrated setting appropriate, and monitoring.  The availability of specific approaches that may be used may make actual implementation more likely.

Third, the reauthorization of WIA should require better integration in the State plan of the requirements relating to persons with disabilities currently set out in the State plan, Section 188, and Executive Order 13217:  Community-Based Alternatives for Individuals with Disabilities."

Fourth, a follow-up study of these six States should be undertaken within the next two years to ascertain the impact of the Section 188 Disability Checklist on State policies and procedures.
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Endnotes:

� See e.g., Section 2 of the Americans with Disabilities Act (ADA) [42 U.S.C. 12101]; Section 100 of the Rehabilitation Act [29 U.S.C. 720].


� 29 U.S.C. 794.


� 29 U.S.C. 12101 et seq.


� For a comprehensive review of the precepts, goals and major policies relating to persons with disabilities embedded in Federal laws, see Silverstein "Emerging Disability Policy Framework: A Guidepost for Analyzing Public Policy" 85 Iowa Law Review 1691 (2000).


� Public Law No. 105-220.


� Section 106 of WIA [29 U.S.C. 2811].


� 64 Federal Register 18669 (April 15, 1999).


� Section 112(b)(17) of WIA [29 U.S.C. 2822(b)(17)].


� Section 111 (d)(2)(A) of WIA [29 U.S.C. 2821(d)(2)(A)];  20 CFR 661.120(b);  .205.


� 64 Federal Register at page 9406 (February 25, 1999).


� Section 117(b)(3) of WIA [29 U.S.C. 2832(b)(3)];  20 CFR 661.120(a) and .305.


� 64 Federal Register at page 9406 (February 25, 1999).


� Section 118 of WIA [29 U.S.C. 2833].


� 29 U.S.C. 2938.


� 29 CFR 37.51.


� 29 CFR 37.54.


� See "State Guidance for Developing Methods of Administration Required by Regulations Implementing Section 188 of the Workforce Investment Act" [65 Federal Register at pages 51984-51990, August 25, 2000].


� Olmstead v. L.C., 527 U.S. 581 (1999).  In Olmstead, the Supreme Court construed Title II of the Americans with Disabilities Act to require States to place qualified individuals with disabilities in community settings, rather than in institutions, whenever treatment professionals determine that such placement is appropriate, the affected persons do not oppose such placement, and the State can reasonably accommodate the placement, taking into account the resources available to the State and the needs of others with disabilities.


� "Delivering on the Promise" at page II-2.


� "Delivery on the Promise" at page III-9.


� "Delivery on the Promise" at page III-6 through 7.


� http://disability.law.uiowa.edu.


� http://www.communityinclusion.org.


� The website for the Center is www.onestops.info.


� See Silverstein "Provisions in the Workforce Investment Act Relating to Nondiscrimination on the Basis of Disability and the Development by the Governor of a Written Methods of Administration" (Policy Brief, March 2000, Volume 2, Number 3). The policy brief is referenced in the following website- www.disabilitypolicycenter.org.


� Small recipients [as defined by 29 CFR 37.4 and 29 CFR 32.3] are not required to appoint an EO Officer [29 CFR 37.23 and 37.27] or a Section 504 Coordinator.  [29 CFR 32.7]  Service providers are not required to appoint an EO Officer.  [29 CFR 37.23 and 37.28]


� Marketing, recruitment, and other materials include those that are ordinarily distributed or communicated in written and/or oral form, electronically and/or on paper, to staff, clients, or the public at large.


� Note that in addition to including an assurance pertaining to Section 188 (prohibiting discrimination on the basis of disability) and Section 504 of the Rehabilitation Act, a recipient must include an assurance pertaining to Section 188 (nondiscrimination on the basis of race, color, religion, sex, national origin, age, political affiliation or belief, and, for beneficiaries only, of citizenship on the basis of an individual's status as a citizen or national of the U.S., or as an individual lawfully authorized to work in the U.S., or of 
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participation in a WIA Title I-financially assisted program or activity), Title VI of the Civil Rights Act of 1964, as amended, the Age Discrimination Act of 1975, as amended, and Title IX of the Education Amendments of 1972, as amended. [29 CFR 37.20(a)(1)]  Note also that this assurance to comply with these nondiscrimination and equal opportunity laws is judicially enforceable [29 CFR 37.20(a)(1)] and is incorporated into any arrangement where Federal financial assistance is made available under Title I of WIA, whether there is a physical agreement or not.  [29 CFR 37.20(a)(2)]


� See also 29 CFR 32.12(a) and 32.26.


� The provisions related to "most integrated setting" are restated and specifically described below in the text in more detail.


� This paper does not include a discussion of the applicability of the reasonable accommodation provision pertaining to employment practices of the recipient.


� 29 CFR part 32, subparts B and C and Appendix A, which implement the requirements of Section 504 pertaining to employment practices and employment-related training, program accessibility, and reasonable accommodations, 


have been incorporated into 29 CFR part 37 by reference. Therefore, recipients must comply with the requirements set forth in those regulatory sections as well as with the requirements specifically listed in 29 CFR 37.10. [See 29 CFR 37.3(b) and 37.10(d)]  In addition, recipients that are also employers, employment agencies, or other entities covered by Titles I and II of the ADA should be aware of obligations imposed by those Titles. [29 CFR 37.10(e); see also 29 CFR part 1630 and 28 CFR part 35] Some programs housed within the One-Stop system often act as employment agencies, or conduct employment-related training. Some Temporary Assistance for Needy Families (TANF) and Welfare-to-Work (WtW) programs, for example, regularly conduct activities similar to those provided by employment agencies--for example, referring customers to jobs, or contacting employers to inquire about openings. Where those activities constitute a principal part of a program's activities, the program falls under the definition of "employment agency," and the services that it provides to customers are covered by these legal principles as well.


� Maryland MOA, Element 1 at page 8.


� Maryland MOA, Element 1 at page 9.


� Maryland MOA, Element 1 at page 6. 


� Maryland MOA, Element 1, Exhibit 104 "EO/504 Designees and Liaisons Program Guidelines" (July 2000) at page 8.


� Maryland MOA, Element 2 at pages 2-4.


� See "Workforce Investment Field Instruction No 10-99 "Local Comprehensive Workforce Investment Act Five Year Plan" (January 4, 2000).


� Maryland MOA, Element 2 at page 4.


� Maryland MOA, Element 2 at page 2.


� Maryland MOA, Element 2 at page 7.


� Maryland MOA, Element 2 at page 7.


� Maryland MOA, Element 2 at page 7. 


� Maryland MOA, Element 2 at pages 4 and 11; Element 4 at page 4; and Element 5 at page 3 and 6.


� Maryland MOA, Element 4 at page 5.


� Maryland MOA, Element 5 at page 5.


� Maryland MOA, Element 5 at page 7.


� Maryland MOA, Element 2 at page11.


� Maryland MOA, Element 4 at page 5.


� Maryland MOA, Element 5 at pages 8-9.


� Maryland MOA, Element 5 at page 9.


� Maryland MOA, Element 5 at page 11.


� Maryland MOA, Element 2 at page 4 and page 11; Element 5 at page 4. 


� Minnesota MOA at page 1-1.


� Minnesota MOA at page 1-4.


� Minnesota MOA at page 1-4 and 1-5.
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� Minnesota MOA at page 1-3.


� Minnesota MOA at page 2-1.


� Minnesota MOA at page 2-2.


� Minnesota MOA at page 2-2 and 2-3.


� Minnesota MOA at page 2-4 and 2-5.


� Minnesota MOA at page 2-5.


� Minnesota MOA at page 2-7.


� Minnesota MOA at page 3-3.


� Minnesota MOA at pages 4-14 through 4-16; see also page 5-3.


� Minnesota MOA at page 5-8.


� Minnesota MOA at page 5-6.


� Minnesota MOA at page 3-4.


� Directive No. 3000-23 (July 21, 2000).


� Minnesota MOA at page 5-8. See "Testing Persons with Disabilities"


� Minnesota MOA at page 5-5.


� See page 3 of the Guide.


� Minnesota MOA at page 3.4.


� Minnesota MOA at page 5-6. See also "Workforce Center Precertification Review Guide" and "Event Planning Checklist".


� Minnesota MOA at page 5-8. 


� Minnesota MOA at page 5-9.


� Minnesota MOA at page 3-4.


� "WorkForce Center ADA Compliance Guide" at page 2.


� Minnesota MOA at page 5-5.


� Minnesota MOA at page 5-8 and 5-9. See also "Workforce Center ADA Compliance Guide" at page 4 for a listing of examples of auxiliary aids and services. See "Communicating with People with Disabilities" which includes general considerations, people first terminology, and strategies for communicating with people with physical disabilities, visual disabilities, hearing disabilities, speech disabilities, and cognitive disabilities.


� Minnesota MOA at page 2-4 and 2-5. See "TTY Protocol"


� Minnesota MOA at page 2-8. 


� Minnesota MOA at page 2-8.


� Minnesota MOA at page 2-8. See also "Requesting Braille and Tape Transcription Services" memo (May 16, 2000).


� Minnesota MOA at page 2-9. See also "WorkForce Center Technology Access for Persons with Disabilities"


� Minnesota MOA at page 5-8.


� "Communicating with People Withwith Disabilities."


� Minnesota MOA at page 3-4.


� New Jersey MOA at page 1-2.


� New Jersey MOA at page 1.


� Equal Opportunity Bulletin No. 02-2000 (September 13, 2000) at page 3.


� "Equal Opportunity Initial and Continuing Notification: Posters, Flyers, EO Notice on Websites and Other Communications" (Equal Opportunity Bulletin No. 03-2001, February 26, 2001).


� New Jersey MOA at page 4.


� New Jersey MOA at page 4.


� New Jersey MOA at page 4.


� New Jersey MOA at page 6. 


� New Jersey MOA at page 6-7.


� New Jersey MOA at page 7.


� New Jersey MOA at page 7. 


� New Jersey MOA at page 7.
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� NY MOA at page 1-1.


� NY MOA at page 1-1.


� NY MOA at page 1-5.


� NY MOA at page 1-7 through 1-8.


� NY MOA at page 1-8 through 1-9.


� NY MOA at page 2-1.


� NY MOA at page 2-2.


� NY MOA at page 2-3.


� NY MOA at page 2-4.


� NY MOA at page 2-3.


� NY MOA at page 7-4 through 7-5.


� NY MOA at page 7-5.


� NY MOA at page 4-1 through 4-2.


� NY MOA at page 4-2. 


� NY MOA at page 4-2.


� NY MOA at page 3-1.


� NY MOA at page 1-11.


� NY MOA at page 5-2.


� NY MOA at page 5-2.


� NY MOA at page 5-3.


� NY MOA at page 5-3.


� NY MOA at pages 5-5 and 5-3.


� NY MOA at page 5-6.


� NY MOA at page 2-5 through 2-6.


� NY MOA at page 7-2.


� NY MOA at page 7-4 through 7-5.


� NY MOA at page 7-5.


� NY MOA at page 5-2.


� NY MOA at page 5-3.


� NY MOA at pages 5-5 and 5-3.


� NY MOA at page 5-6.


� NY MOA at page 2-5 through 2-6.


� Texas MOA at page 25.


� Texas MOA at pages 11-12.


� Texas MOA at page 14.


� Texas MOA at page 14. 


� Texas MOA at page 16. 


� Texas MOA at page 26.


� Texas MOA at page 26. 


� Texas MOA at page 27.


� Texas MOA at page 27. 


� Texas MOA at page 31-32.


� Texas MOA at page 32.


� Texas MOA at page 34.


� Texas MOA at page 32.


� Texas MOA at page 32.


� Texas MOA at page 34.


� Texas MOA at page 32.


� Texas MOA at page 32.


� Texas MOA at page 31 and 33.


� Texas MOA at page 32.


� Washington MOA at pages 1-2.


� Washington MOA at pages 2-5.
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� Washington MOA at pages 5-6.


� Washington MOA at pages 12-13.


� Washington MOA at page 13.


� Washington MOA at page. 13


� Washington MOA at page 22.


� Washington MOA at page 23.


� Washington MOA at page 23. 


� Washington MOA at page 24.


� Washington MOA at page 25-26.


� Washington MOA at pages 28-29.


� Washington MOA at page 30.


� Washington MOA at page 29.


� Washington MOA at page 30.


� Washington MOA at page 30.


� Washington MOA at page 30-31.


� Washington MOA at page 30.


� Washington MOA at page 32.


� Washington MOA at page 23.


� Washington MOA at page 29. 


� See Washington MOA at page 32.


� Washington MOA at page 46.


� Small recipients [as defined by 29 CFR 37.4 and 29 CFR 32.3] are not required to appoint an EO Officer [29 CFR 37.23 and 37.27] or a Section 504 Coordinator.  [29 CFR 32.7]  Service providers are not required to appoint an EO Officer.  [29 CFR 37.23 and 37.28]


� See e.g.,  Maryland MOA, Element 1 at page 8; 


� "Equal Opportunity/504 Designees and Liaisons Program Guidelines" (July 2000).


� "Equal Opportunity Bulletin No. 02-2000 at page 3 (September 12, 2000). 


� See e.g., Maryland MOA, Element 1 at page 9;


� Minnesota MOA at pages 2-4 and 2-5.


� Minnesota MOA at pages 2-2 and 2-3.


� New Jersey MOA at page 4.


� New York MOA at page 2-2.


� See e.g., Maryland MOA, Element 2 at page 4; New Jersey MOA at page 4; Washington MOA at page 13. 


� Marketing, recruitment, and other materials include those that are ordinarily distributed or communicated in written and/or oral form, electronically and/or on paper, to staff, clients, or the public at large.


� See e.g., Maryland MOA, Element 2 at pages 4 and 11, Element 4 at page 4, and Element 5 at pages 3 and 6; Washington MOA at page 24.


� See e.g., Maryland MOA, Element 2 at pages 4 and 11, Element 4 at page 4, and Element 5 at pages 3 and 6; New York MOA at page 4-1 through 4-2;


� See e.g., Maryland MOA, Element 2 at pages 4 and 11, Element 4 at page 4, and Element 5 at pages 3 and 6; the Washington MOA at page 30 describes a state agency policy establishing Disability Placement Services and Specialists. 


� See e.g., Maryland MOA, Element 2 at pages 4 and 11, Element 4 at page 4, and Element 5 at pages 3 and 6;


� See e.g., Maryland MOA, Element 2 at pages 4 and 11, Element 4 at page 4, and Element 5 at pages 3 and 6; Texas MOA at page 31-32.


� See e.g., Minnesota's "A Marketer's Guide to Program Access" described in Minnesota's MOA at page 5-8.


� See e.g., New Jersey "Equal Opportunity Bulletin No. 01-2001 "Universal Access" (February 26, 2001);
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� See e.g., New Jersey "Equal Opportunity Bulletin No. 01-2001 "Universal Access" (February 26, 2001); New York MOA at page 7-4 through 7-5; Texas MOA at page 27; Washington MOA at page 25-26.


� See e.g., New Jersey "Equal Opportunity Bulletin No. 01-2001 "Universal Access" (February 26, 2001); Texas MOA at page 27; Washington MOA at page 25-26.


� See e.g., New York MOA at page 1-11; Texas MOA at page 31-32.


� See also 29 CFR 32.12(a) and 32.26.


� The provisions related to "most integrated setting" are restated and specifically described below in the text in more detail.


� For example, the Texas MOA incorporates by reference the general prohibitions on the basis of disability; the Washington MOA list seven of the categories of discrimination specified in the federal regulations. 


� Maryland MOA, Element 5 at page 9.


� Washington MOA at p, 30-31.


� Minnesota MOA at page 3-4.


� Directive No. 3000-23 (July 21, 2000).


� Minnesota MOA at page 5-8. See "Testing Persons with Disabilities".


� "Testing Services for Persons with Disabilities" (ESD Policies and Procedures No. 4042, September 24, 1990)).


� This paper does not include a discussion of the applicability of the reasonable accommodation provision pertaining to employment practices of the recipient.


� Maryland MOA, Element 5 at page 7.


� New Jersey MOA at page 7.


� Washington MOA at page 29. 


� Maryland MOA, Element 5 at page 8-9.


� New Jersey "Equal Opportunity Bulletin No. 05-2001.


� Minnesota MOA at page 5-5.


� New York MOA at page 5-2.


� See e.g., Maryland MOA, Element 2 at page 11.


� See "Workforce Center ADA Compliance Guide." See also Texas MOA at page 32.


� See e.g., Maryland MOA, Element 5 at page 11; New York MOA at page 5-5 and 5-3; Texas MOA at page 32; Washington MOA at page 30.


�New Jersey MOA at page 7. 


� See e.g., Maryland--Workforce Investment Field Instruction No. 10-99 instructed local LWIA recipients to include in their Local Plan a description of their plan to ensure effective communication to qualified individuals with disabilities;  New Jersey--"Equal Opportunity Bulletin No. 05-2001"; New York--""Notice and Communication Required by Section 188"; Texas--"Required WIA Notice and Communication"; Washington--"Auxiliary Aids and Effective Communication," Protocol for Serving Customers with Disabilities".


� Minnesota--"ADA State Policies: Policy On Communications and Auxiliary Aids" and "WorkForce Center Technology Access for Persons with Disabilities, "Marketer's Guide to Program Access," and "Communicating with People with Disabilities."


� "Communicating with People with Disabilities."


� Minnesota MOA at pages 2-9 and 5-8.


� New York MOA at page 2-5 through 2-6.


� See e.g.,  Maryland--"Alternate Formats" (July 2000), "Interpreter Services for Individuals Who are Deaf and Hard of Hearing"(July 2000), "Accessing and Utilizing the Maryland Relay Service (July 2000); Minnesota--"Interpreter and Alternate Format Services and Accessibility Guide," "Sign Language Interpreter Services Guide"; New York--"An Orientation and Mobility Primer: A Self-Evaluation for Workforce Development One-Stop Providers Serving Customers Who are Blind and Visually Impaired"; Washington--"Communication Access for Persons Who Are Deaf, Deaf/Blind, and Hard of Hearing".


� See e.g., Maryland MOA, Element 2 at page 4 and page 11, Element 5 at page 4; 


� Minnesota MOA at page 2-4. See also "TTY Protocol."
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� See e.g., Minnesota--State Services for the Blind has a communication center providing transcription services and reading materials in alternate formats; New Jersey--Agreements have been entered into with the New Jersey Commission for the Blind and Visually Impaired and the New Jersey Division of Deaf and Hard of Hearing;


� Maryland MOA, Element 5 at page 9.


� Minnesota MOA at page 5-6. See also "Workforce Center Precertification Review Guide" and "Event Planning Checklist".


� New Jersey MOA at page 7. 


� New York MOA at page 5-3.


� Texas MOA at page 32.


� Washington MOA at page 30-31.


� Note that this section of the paper does not include the detailed, specific areas of inquiry included in Accessibility Checklists developed by several states.
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